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A.  INTRODUCTION  AND  OVERVIEW 

This  paper  examines  the  effectiveness  of  the  civil 
liability  mechanism  as  an  incentive  for  maintaining  compe¬ 
tence  in  four  Ontario  professions:  accounting,  architecture, 

engineering  and  law. ^  For  the  purposes  of  this  paper  pro¬ 
fessional  competence  includes  both  care  and  skill. 

"Prof essional (s)  .  .  .  are  required 

not  only  to  exercise  reasonable  care  in 
what  they  do,  but  also  to  possess  a  mini¬ 
mum  standard  of  special  knowledge  and 
ability . "2 

Care  refers  to  the  effort  and  the  time  taken  by  a  practitioner 
of  given  competence  in  supplying  his  or  her  professional 
services.  Skill  has  been  described  as  "that  special  compe¬ 
tence  which  is  not  part  of  the  ordinary  e quip men t  of  the 

reasonable  man,  but  the  result  of  aptitude  developed  by 
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special  training  and  experience."  This  paper  concludes 
that  civil  liability  can  provide  an  effective  competence 
incentive  in  both  of  these  important  respects  i f  certain 
recommendations  for  reform  are  implemented. 

The  paper  proceeds  as  follows.  Part  B  provides  a 
theoretical  perspective  of  the  civil  liability  mechanism  as 
a  competence  incentive.  The  various  factors  that  can  poten¬ 
tially  detract  from  the  mechanism's  overall  effectiveness  in 
this  regard  are  described.  Each  of  the  four  professions  is 
then  examined  in  Part  C  with  a  view  to  identifying  the  extent 
to  which  these  constraints  are  present  in  the  actual  practice 


of  the  particular  profession.  An  overall  evaluation  and  con¬ 
clusion  is  provided  in  Part  D,  and  the  recommendations  for 
reform  are  itemized  in  Part  E. 

The  concern  of  this  paper  is  of  course  related  to 
two  other  studies  being  undertaken  for  the  Professional  Or¬ 
ganizations  Committee.  One  is  Professor  Barry  Reiter's  study 
of  the  professions'  disciplinary  mechanisms  and  the  other  is 
a  study  of  issues  of  re-certification  and  continuing  education. 


******************** 
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B .  CIVIL  LIABILITY  AND  PROFESSIONAL  COMPETENCE:  A  THEORETICAL 
PERSPECTIVE 

1 .  Civil  Liability  and  Deterrence 

The  characterization  of  civil  liability  as  a  market- 

incentive  form  of  deterrence,  and  thus  a  significant  mechanism 

for  encouraging  minimum  standards  of  competence  in  the  delivery 

of  professional  services,  should  not,  in  theory  at  least,  be 

doubted.  As  Professor  Prichard  explains: 

"Civil  liability  should  stimulate  both  care 
and  competence.  The  stimulus  is  the  threat 
of  an  award  of  damages  against  the  profes¬ 
sional  and  the  stigma  in  both  the  profession 
and  the  community  of  a  judicial  determination 
of  fault. 

Serious  doubts  about  the  civil  liability  sanction  as  a  viable  com¬ 
petence  incentive  are,  however,  being  voiced.  The  current  crisis 
in  American  malpractice  insurance  has  unleashed  a  literature  that 

abounds  with  diametrically  opposed  evaluations  of  the  professional 

£ 

malpractice  action  and  its  relationship  to  continuing  competence. 

One  commentator  has  suggested  that  "good  doctors  practise  good 
medicine  in  spite  of, not  because  of, the  threat  of  malpractice"^ 
and  that  "it  is  questionable  whether  a  deficient  or  careless  doctor 

O 

can  be  made  to  practise  good  medicine  by  an  external  threat." 
Similarly,  Ontario's  Committee  of  the  Healing  Arts  made  the  obser¬ 
vation  that,  at  least  in  the  U.S. ,  the  malpractice  action  had  reduced 
the  quality  and  medical  care  and  that  "for  all  intents  and  purposes, 
the  malpractice  action  may  be  ignored  in  any  realistic  assessment 
of  the  adequacy  of  existing  controls."  A  diametrically  opposite 
point  of  view  was  taken  by  a  California  Select  Committee  on  Medical 


Malpractice : 
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"At  the  present  time,  malpractice  liti¬ 
gation  is  clearly  the  most  significant 
external  pressure  prompting  physicians 
to  practice  quality  medicine."^ 

The  controversy  cannot  be  resolved  in  the  absence  of  careful  empi¬ 
rical  research.  Unfortunately  the  research  to  date  has  yielded 
conflicting  results.  A  study  conducted  in  1962  by  Professors 
Schwartz  and  Skolnik  found  that  a  malpractice  judgment  had  no 
adverse  effect  upon  the  doctors’  practices  and  that,  indeed,  in 

some  cases  the  practices  improved. ^  In  1977,  however.  Professor 

1 2 

Reder's  economic  analysis  of  medical  malpractice  cases 
demonstrated  that  the  deterrent  effects  of  professional  civil 
liability  are  quite  substantial.  His  study  found  that  "doctors 
invest  in  training  in  order  to  limit  the  risk  of  penalty  for  un¬ 
satisfactory  performance  and  invest  more  the  greater  the  expected 
penalty . " ^ 

Where  does  one  go  from  here?  The  most  that  can  be  said 
at  this  stage  of  the  debate  is  that  there  is  indeed  a  genuine  un¬ 
certainty  about  the  relationship  between  civil  liability  and  con¬ 
tinuing  professional  competence.  And  it  may  well  be  that  much  of 
the  dissatisfaction  with  the  civil  liability  mechanism  is  a  more 
general  dissatisfaction  associated  with  the  overall  inadequacies 
of  the  malpractice  action  as  a  compensation  vehicle.  It  is  certainly 
beyond  dispute  that  the  personal  f aul t -o r ien t e d  malpractice  action 

is  an  extremely  inefficient  method  for  compensating  victims  of 

14 

professional  accidents.  Thus,  if  compensation  was  the  sole  reason 

for  the  use  of  the  civil  liability  mechanism,  one  would  be  quite 
justified  in  joining  the  chorus  of  criticism.  But  compensation 
is  not  the  only  rationale  for  the  malpractice  action.  As 
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Professor  Keeton  explains: 


"Law  generally,  and  tort  law  particularly, 
must  accommodate  multiple  interests  and 
objectives.  No  one  principle  relentlessly 
pursued  will  achieve  an  acceptable  accom- 
modat ion  *"25 

The  malpractice  action  and  the  consequent  potential  for  civil  lia¬ 
bility  in  the  form  of  a  damages  award  perform  an  important  economic 
function  that  stands  apart  from  any  compensation  rationale:  the 

deterrence  of  non- co s t - j us t i f ied  accidents. ^  Even  Professor 
Calabresi  who  has  subjected  the  "stigma-spewing  approach"^  of 
the  malpractice  action  to  his  rigorous  scholarship  concedes  the 
following : 


"I  am  not  convinced  that  we  can  readily 
ignore  the  possibility  that  financial 
incentives  established  through  the  allo¬ 
cation  of  liability  for  [professional] 
malo ccurrence s  are  important  to  the 
achievement  of  that  level  of  .  care 

that  our  society  desires.  ''  Q 

The  reason  why  few,  if  any,  of  the  commentators  that  have  regis¬ 
tered  their  dissatisfaction  with  the  civil  liability  mechanism 
would  argue  for  its  wholesale  abolition  in  the  context  of  profes¬ 
sional  regulation  is  simply  stated:  the  alternatives  might  prove 

to  be  more  deficient.  Thus  at  the  end  of  the  day  the  relevant 
question  achieves  a  sharper  focus: 


"The  question  is  not  whether  the  other 
means  of  control  are  more  or  less  effective 
than  tort  law  .  .  .  the  question  is  whether 

they  are  so  effective  as  to  make  tort  law 
superfluous  or  whether  tort  law  may  have  a 
place  as  a  complementary  system  of  control 

n 

*  •  *  ’19 
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What  are  the  alternatives  to  the  victim-initiated,  exter¬ 
nally  imposed  civil  liability  sanction?  Professor  Reiter's  paper 
and  the  working  paper  on  re-certification  explore  the  relative 
effectiveness  of  two  internal  regulatory  mechanisms:  discipline 

and  continuing  education.  They  conclude  that  exclusive  reliance 

upon  these  internal  or  self-regulatory  mechanisms  will  not  achieve 

20 

the  optimal  solution  to  the  continuing  competence  problem.  Other 

writers  have  reached  the  same  conclusion:  internal  professional 

regulation  per  se  does  not  ensure  adequate  minimum  standards  for 

21 

skills,  methods  or  performance.  Ivan  Illich  makes  the  same 

point  but  more  dramatically: 

"Professional  self-policing  is  useful 
principally  in  catching  the  grossly  in¬ 
comp  e t en t -- t he  butcher  or  the  outright 
charlatan.  But  as  has  been  shown  again 
and  again,  it  only  protects  the  inept  and 
cements  the  dependence  of  the  public  on 
their  services.1'  „ 


Although  the  paper  by  Professor  Reiter  provides 
important  insights  relating  to  the  reform  and  overall  improvement 
of  the  internal  mechanisms  that  are  properly  concerned  with  conti¬ 
nuing  competence,  the  need  for  a  complementary  external  competence- 

2  3 

incentive  is  recognized.  Or,  putting  the  point  differently: 


"The  professions  would  do  well  to  refrain 
from  claiming  total  supervision  of  the 
processes  for  dealing  with  [professional] 
incompetence.  The  public  is  now  too  wise 
to  allow  the  fox  to  guard  the  henhouse  . 

In  sum,  given  the  apparent  absence  of  any  superior,  alternative  me¬ 
chanism,  civil  liability  should  in  theory  play  an  important  role 
in  the  supervision  and  maintenance  of  professional  competence. 


The  important  question,  however,  is  whether  the  civil  liability 
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mechanism,  will  in  fact  vindicate  its  theoretical  prescription, 
when  it  is  forced  to  operate  in  the  real  world  of  professional 
practice.  This  depends  on  a  great  many  factors  or  determinants 
that  stand  ready  to  influence,  impede  and  generally  detract  from 
the  theoretical  effectiveness  of  the  civil  liability  mechanism. 

In  order  to  understand  better  how  the  civil  liability 
sanction  operates  in  each  of  the  four  professions  under  study, 
the  range  of  variables  that  could  constrain  or  indeed  cripple  the 
civil  liability  mechanism  will  be  briefly  surveyed. 


2 .  Factors  Limiting  the  Effectiveness  of  the  Civil 

Liability  Mechanism 

Various  constraints  exist  in  the  context  of  actual  pro¬ 
fessional  practice  that  detract  from  the  effectiveness  of  civil 
liability  as  a  competence  incentive.  Because  this  incentive  is 
mainly  financial,  it  follows  that  two  of  the  major  determinants 
of  effectiveness  will  be  (1)  the  nature  and  extent  of  the  profes¬ 
sion’s  liability  insurance  scheme  and  (2)  the  degree  to  which  a 
competitive  market  exists  in  the  delivery  of  the  profession’s 
services.  There  are,  however,  other  factors  as  well.  The  effec¬ 
tiveness  of  the  liability  sanction  is  dependent  upon  a  wide  range 
of  variables  scattered  throughout  the  litigational  and  post- 
litigational  process.  These  factors  can  be  grouped  and  described 
as  follows:  (1)  factors  affecting  victim-initiative  (i.e.  injury 

recognition  and  its  attribution  to  professional  incompetence); 
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(2)  factors  relating  to  the  adjudication  process  (i.e.  the  scope 
and  content  of  the  liability  rules  and  the  procedural  prerequisites) 

(3)  factors  affecting  the  financial  impact  on  the  individual  pro¬ 
fessional  defendant  (i.e.  the  nature  and  extent  of  liability 
insurance);  (4)  factors  reflecting  the  response  of  the  profession 
as  a  whole  (i.e.  the  nature  and  extent  of  the  initiative  displayed 
by  the  profession's  governing  body).  Each  of  these  four  categories 
deserve  a  brief  amplification. 

( 1 )  Factors  Affecting  Victim-Initiative 

Civil  liability  is  a  private  enforcement  mechanism.  It 

25 

relies  exclusively  on  victim  initiative.  Whether  or  not  this 

mechanism  can  be  an  effective  competence  incentive  for  a  particular 

profession  will  depend  at  the  outset  upon  the  sophistication  of  the 

clientele  being  serviced  by  that  profession.  Several  questions  are 

relevant.  How  informed  is  the  clientele?  Is  the  "victim"  of  a 

professional's  incompetence  able  to  recognize  an  "injury?"  Is  he 

or  she  able  to  attribute  the  injury  to  professional  negligence? 

The  recognition  and  attribution  factors  are  of  paramount  importance. 

"To  the  extent  that  the  victim  is  unable  to  identify  and  evaluate 

his  injury,  the  [civil  liability]  mechanism  fails  both  because  only 

a  portion  of  the  potential  meritorious  suits  will  be  brought  and 
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those  that  are  brought  will  arise  in  a  haphazard  manner." 

Even  if  the  victim  manages  the  identification  and  attri¬ 
bution  hurdles,  there  are  other  impediments.  Will  he  be  able  to 
find  counsel?  Is  it  difficult  to  find  lawyers  who  are  willing  to 
counsel  a  malpractice  action  against  other  professionals?  Against 
other  lawyers?  And  what  about  the  costs  barrier?  Do  the  costs 
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rules  encourage  or  discourage  meritorious  suits?  To  what  extent 

are  contingent  fee  arrangements  permitted?  And,  finally,  are 

there  any  difficulties  in  collecting  and  presenting  the  necessary 
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evidence?  To  what  extent  does  a  "conspiracy  of  silence"  prevail 
in  the  particular  profession? 

( 2 )  Factors  Relating  to  the  Adjudication  Process 

Once  the  professional  malpractice  action  has  been  insti¬ 
tuted  and  the  court  has  assumed  its  traditional  adjudicative  function, 
several  more  variables  can  materialize  to  limit  the  effectiveness 
of  the  civil  liability  mechanism.  In  this  context  the  relevant 
factors  that  deserve  examination  are  both  substantive  and  procedural. 
An  important  example  of  the  former  are  the  court-imposed  liability 
rules  that  set  out  the  standard  of  care  expected  of  the  allegedly 
negligent  professional.  In  general  terms  the  standard  of  care 
that  is  relevant  to  the  practice  of  accountancy,  architecture, 
engineering  or  law — indeed  all  professions  —  is  the  same  and  has 
been  stated  as  follows: 

"Every  person  who  enters  into  a  learned 
profession  undertakes  to  bring  to  the  exer¬ 
cise  of  it  a  reasonable  degree  of  care  and 

Sklll'"28 

The  general  test  of  what  is  a  "reasonable  degree  of  care  and  skill" 

is  that  displayed  by  the  average  practitioner  in  the  particular 

profession.  And,  as  Professor  Glos  explains,  "the  standard  may 

vary  from  calling  to  calling  depending  on  the  degree  of  knowledge 

2  9 

and  perfection  attained  in  the  particular  calling." 


This  means 
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that  the  nature  and  the  extent  of  the  civil  liability  potential  may 
vary  quite  dramatically  from  profession  to  profession.  In  the  exa¬ 
mination  of  this  issue  in  the  context  of  accountancy,  architecture, 
engineering  and  law  it  will  be  instructive  to  ask  the  following 
questions:  How  has  this  general  standard  of  care  been  applied  in 
fact?  Broadly?  Narrowly?  How  wide  is  the  scope  of  scrutiny? 

Are  any  of  the  professions  immunized  from  liability  for  certain 
types  of  otherwise  negligent  conduct  on  grounds  of  "public  policy"? 
To  what  extent  have  any  of  these  factors  limited  the  effectiveness 
of  the  civil  liability  mechanism  as  a  competence  incentive? 

Closely  related  to  these  substantive  aspects  of  the  adju¬ 
dicative  process  are  several  procedural  factors:  (1)  the  extent 

to  which  privity  of  contract  is  a  prerequisite  for  the  imposition 
of  civil  liability  for  professional  negligence  and,  (2)  the  extent 
and  judicial  interpretation  of  the  limitation  periods  that  have 
been  statutorily  imposed  to  expedite  civil  litigation.  Again, 
the  relevant  question  to  ask  in  the  context  of  each  of  the  four 
professions  under  study  is  whether  these  factors  have  in  fact 
limited  the  effectiveness  of  the  civil  liability  mechanism. 

( 3 )  The  Individual  Defendant  and  Liability  Insurance 

Finally  one  comes  to  one  of  the  most  important  determinants 
of  effectiveness:  professional  liability  insurance.  Even  if  the 

malpractice  action  succeeds  and  the  defendant  is  found  civilly 
liable,  the  all-important  financial  incentive  will  be  minimized 
and,  possibly,  eliminated  if  the  professional  is  able  to  insure 
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against  the  damages  award.  This  is  not  to  say  that  every  in¬ 

surance  package  carried  by  an  accountant,  architect,  engineer 
or  lawyer  will  have  this  effect.  Whether  or  not  the  particular 
insurance  scheme  will  in  fact  frustrate  the  incentive-rationale 
of  the  civil  liability  mechanism  will  depend  on  a  number  of  specific 

factors:  Is  it  a  mandatory  insurance  plan?  Are  the  premiums  risk- 
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rated?  Is  there  a  substantial,  uninsurable  deductible  requirement? 

The  examination  of  the  insurance  packages  carried  by  accountants, 
architects,  engineers  and  lawyers  will  emphasize  the  importance  of 
these  variables.  To  the  extent  that  a  particular  insurance  plan 
employs  a  non-experience  premium  rating  or  permits  a  nominal  or 
non-existent  deductible,  the  financial  incentive  rationale  of  the 
civil  liability  mechanism  as  a  means  of  encouraging  or  continuing 
competence  is  virtually  eliminated. 

( 4 )  Factors  Affecting  the  Response  of  the  Profession 

as  a  Whole 

To  achieve  optimal  utility,  the  civil  liability  mechanism 
must  trigger  a  competence  response  not  only  at  the  individual  level 
but  at  the  level  of  the  profession  as  a  whole.  Continuing  profes¬ 
sional  competence  is  unattainable  unless  the  incidents  of  indivi¬ 
dual  professional  malpractice  can  be  collected,  identified  and 
evaluated  in  a  systematic  manner  in  order  to  provide  the  necessary 

direction  for  the  implementation  of  loss  control  seminars  or  con- 

33 

tinuing  education  programs.  Several  factors  are  at  play  here. 
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First,  there  is  the  profession’s  attitude  towards  compulsory 
insurance.  With  a  universal-mandatory  insurance  scheme  the 
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requisite  claims  and  lo s s -by- o r ig in  data  is  not  only  more  easily 
attainable  but  reflects  more  accurately  the  total  incidence  of 
malpractice  . 

Second,  it  is  relevant  to  ask  whether  the  profession's 
insurance  arrangements  include  a  substantial  self-insurance  com¬ 
ponent.  To  the  extent  that  the  profession  as  a  whole  undertakes 
a  significant  self-insurance  arrangement,  the  incentive  for  stricter 
scrutiny  and  appropriate  corrective  efforts  is  increased. 

Third,  and  of  paramount  importance,  is  the  nature  and 
the  extent  of  the  inter-relationship  between  the  profession  and 
its  insurance  carriers.  Does  the  insurance  carrier  provide  the 
profession  with  all  the  data  that  is  necessary  for  effective  loss 
control?  Are  the  claims  files  systematically  reviewed  with  a  view 
toward  professional  education?  Has  a  loss  control  program  been 
instituted?  Are  loss  control  bulletins  distributed  in  order  to 
advise  the  profession  of  recent  developments  or  particularized 
problems? 

The  fourth  and  final  factor  that  can  limit  the  effective¬ 
ness  of  the  civil  liability  mechanism  as  a  competence  incentive 
for  the  profession  as  a  whole  is  the  nature  and  extent  of  the  pro¬ 
fession's  disciplinary  proceedings.  The  effectiveness  of  the  civil 
liability  mechanism  is  increased  if  the  disciplinary  body  views 
professional  incompetence  as  a  matter  properly  falling  within  its 
jurisdiction  and  acts  accordingly. 
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Given  this  theoretical  overview  of  the  relevant  factors 
that  can  limit  the  effectiveness  of  the  civil  liability  sanction, 
one  can  now  proceed  to  an  examination  of  the  civil  liability 
mechanism  as  it  actually  operates  in  the  practice  of  accountancy, 
architecture,  engineering  and  law. 

******************** 
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C .  THE  CIVIL  LIABILITY  MECHANISM  IN  PRACTICE 

1 .  The  Accounting  Profession 

It  should  be  made  clear  at  the  outset  that  this  discus¬ 
sion  of  civil  liability  and  the  professional  competence  of  Ontario 
accountants  will  have  a  fairly  narrow  focus.  Because  the  primary 
concern  is  public  liability  and  its  consequences,  it  follows  that 
the  examination  of  the  liability  mechanism  will  be  restricted  to. 

that  part  of  the  accounting  profession  that  is  licensed  to  practice 

34 

public  accountancy.  Although  there  are  seventy-one  licensed  C.G.A.'s 
within  this  category  (as  of  February  1978),35  the  professional  group  that  attracts 
primary  attention  are  the  Chartered  Accountants. 


Among  Ontario  C.A.'s,  professional  liability  has  not  yet 
achieved  the  near-crisis  dimensions  that  now  plague  the  C.P.A.'s 
south  of  the  border.  In  the  U.S. ,  of  course,  professional  liabi¬ 
lity  has  been  a  matter  of  serious  concern  to  accountants  for  several 
years.  The  American  Institute  of  Certified  Public  Accountants 

reports  that  the  future  for  professional  liability  is  less  than 
37 


rosy 


Liability  awards  of  five  or  ten  million  dollars  or  settle- 


38 


The  number 


ments  as  high  as  $30  million  are  no  longer  unusual 

3  9 

of  C.P.A.’s  in  private  practice  is  growing,  premiums  have  been 
40 

doubling  and  federal  scrutiny  of  the  profession  has  been  increa- 
41 

sing.  The  chairman  of  the  House  Commerce  Sub-committee  on  Over¬ 

sight  and  Investigations  has  recently  issued  this  warning  to 
American  C.P.A.'s: 


"If  the  accounting  profession  cannot 
adduce  persuasive  evidence  that  it  is 
taking  effective  steps  on  its  own  to 
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Improve  the  quality  of  its  audit  work  and 
the  responsiveness  of  accountants  to  public 
needs,  [I  will]  introduce  legislation  in 
Congress  to  create  a  self-regulatory  or¬ 
ganization  under  direct  SEC  oversight . 

Fortunately  the  concern  over  professional  liability  has  not  achieved 
these  same  proportions  in  Ontario.  Indeed  in  1970  the  ICAO’s  Spe¬ 
cial  Committee  on  Professional  Incorporation  and  Professional  Lia¬ 
bility  concluded  that  liability  insurance  was  amply  available  and 

4  3 

the  overall  situation  was  "satisfactory".  The  situation  has  de¬ 

teriorated  considerably  in  the  last  several  years  with  the  ICAO 
feeling,  in  part  at  least,  the  impact  of  the  American  professional 

liability  crisis.  This  point  will  be  amplified  in  the  discussion 
4  4 

of  insurance.  The  more  immediate  concern  is  to  examine  the 

effectiveness  of  the  civil  liability  mechanism  as  a  competence 
incentive  for  Ontario  accountants.  The  theoretical  perspective 
described  supra  in  Part  B  will  be  employed. 


( 1 )  Victim-Initiative  Factors 

(i)  Client  Sophistication.  To  what  extent  is  the 
victim  able  to  (a)  recognize  the  existence  of  injury  and  (b) 
conclude  its  cause  to  be  professional  negligence?  The  number 
of  accountant  malpractice  actions  that  have  been  reported  in 
Ontario  would  suggest  a  remarkably  unsophisticated  clientele: 


only  four  such  cases  since  1960 


45 


And  of  the  four,  three  were 


brought  by  fairly  large  corporate  plaintiffs.  But  this  cannot 
be  a  meaningful  measure  of  victim-initiative  or  client  sophisti¬ 
cation  for  two  reasons:  (1)  a  sizeable  number  of  malpractice 
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actions  may  go  unreported  and  (2)  an  even  larger  number  may  be 
settled  out-of-court.  For  this  reason  it  is  suggested  that  a 
more  accurate  measure  of  v i c t im- in i t ia t i ve  potential  would  focus 
on  client  type  and  client  behaviour.  The  survey  data  compiled 
by  POC  research  teams  is  particularly  relevant. 

The  data  show  that  on  average  over  90%  of  the  C.A.’s 

billable  time  is  devoted  to  business  clients  and  only  4.5%  to 
L\ 

individuals.  Whether  the  firm  has  only  one  C.A.  or  150  C.A.'s, 

business  clients  account  for  87.2%  to  92.6%  of  the  firm’s  gross 

4  7 

and  individuals  from  2%  to  8.7%.  To  the  extent  that  business 

clients  are  better  informed  with  respect  to  financial  matters 
than  most  individuals,  they  are  better  able  to  clear  the  "recog¬ 
nition"  and  "attribution"  hurdles  discussed  earlier.  The  POC 
data  describe  an  accounting  clientele  that  is  on  balance  fairly 
well-informed:  (1)  most  of  the  respondents  to  the  survey  felt 

that  they  had  adequate  information  available  to  them  when  selec- 

4  8 

ting  an  accountant;  (2)  more  than  half  of  those  surveyed  felt 

that  they  were  able  to  qualitatively  evaluate  their  accountant’s 
4  9 

work;  (3)  although  most  of  the  respondents  were  satisfied  with 
the  accountant's  services,  a  substantial  portion  of  the  37%  that 
had  encountered  some  problems  in  their  dealings  with  accountants 
were  sufficiently  well-informed  to  switch  firms. ^ 

(ii)  Other  Factors.  The  other  factors  affecting  victim- 
initiative  explained  in  Part  B  were  (1)  the  difficulty  in  obtaining 
legal  counsel  interested  in  taking  a  professional  malpractice 
case,  and  (2)  the  costs  barrier.  Neither  of  these  factors  is 
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significant  in  the  instant  context.  The  experience  to  date  both 
in  the  U.S.  and  in  Canada  suggests  an  ample  supply  of  lawyers 
that  would  litigate  an  accounting  malpractice  action  as  they 
would  any  other  civil  suit.  As  for  the  costs  barrier,  it  is 
less  of  a  problem  where, as  here, the  typical  client-plaintiff 
would  be  able  to  deduct  legal  fees  as  an  expense  of  doing  busi¬ 
ness.  The  contingent  fee  arrangement,  although  attractive  in 
principle,  is  not  as  important  a  vehicle  here  as  it  may  be  in 
our  examination  of  architecture,  engineering  or  law. ^ 


( 2 )  Factors  Relating  to  the  Adjudication  Process 

( i )  The  Standard  of  Care .  As  noted  earlier,  the 

judicially-imposed  standard  of  care  for  Ontario  C.A.’s  is  "the 

care  and  skill  to  be  fairly  expected  from  a  practitioner  of 

5  3 

reasonable  competence."  The  Special  Committee  on  Professional 
Incorporation  and  Professional  Liability  described  the  nature  of 
the  more  typical  negligence  claims  that  are  made  against  a  public 
accountant : 


"The  most  usual  claims  which  may  be  made 
against  a  public  accountant,  not  neces¬ 
sarily  in  order  of  their  size  or  impor¬ 
tance  ,  include : 

1.  Auditing  deficiencies  as  a  result  of 
which  -- 

(a)  defalcations  were  not  detected; 

(b)  overstatement  of  assets  or  under¬ 
statement  of  liabilities  were  not 
discovered. 

2.  Failing  to  ensure  that  proper  accoun¬ 
ting  principles  have  been  applied,  as  a 
result  of  which  -- 
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(a)  improper  balance  sheet  or  income 
statements  were  issued; 

(b)  inadequate  disclosure  of  informa¬ 
tion  or  inadequate  supplementary 
information  by  way  of  footnote  failed 
to  make  the  statement  clear,  where  he 
has  not  qualified  or  disclaimed  an 
opinion. 

3.  The  advice  which  was  given  was  wrong 
(e.g.  in  taxes  or  management  consulting). 

4.  Failing  to  file  returns  or  report  in¬ 
formation  known  to  the  auditor.1'  , 

5  4 


The  need  for  a  flexible  yet  rigorous  standard  of  care  and  the 
judicial  tendency  to  demand  more  of  the  "reasonably  competent 
practitioner"  can  be  explained  as  follows: 


"Modern  accounting  techniques  have 
created  a  vast  broadening  of  "reasonable" 
accounting  methods  and  thus  have  fostered 
greater  opportunities  to  mislead  the  pub¬ 
lic.  The  "generally  accepted  accounting 
principles"  that  underlie  all  corporate 
financial  statements  are  now  so  numerous 
and  vague  that  even  the  most  closely- 
scrutinized  financial  statements  can  be 
misleading.  As  the  accounting  profession 
becomes  increasingly  enmeshed  in  complex 
problems  involving  a  plethora  of  valid 
techniques  to  achieve  their  solution, 
however,  its  responsibility  to  serve 
the  public  interest  and,  thus  the  poten¬ 
tial  scope  of  its  liability,  has  grown 
accordingly .  " 


The  19th  century  judicial  caution  that  an  accountant  "is  a 

5  6 

watchdog  but  not  a  bloodhound"  has  yielded  to  the  demands 
of  20th  century  finance-  The  recent  decision  of  the  Supreme 
Court  of  Canada  in  Haig  v.  Bamford^  reflects  the  conscious 


judicial  shift  toward  stricter  scrutiny.  As  Dickson  J.  explained 
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"The  day  when  the  accountant  served  only 
the  owner-manager  of  a  company  and  was  ans¬ 
werable  to  him  alone  has  passed.  The  com¬ 
plexities  of  modern  industry,  combined  with 
the  effect  of  specialization,  the  impact  of 
taxation,  urbanization,  the  separation  of 
ownership  from  management,  the  rise  of  pro¬ 
fessional  corporate  managers,  and  a  host  of 
other  factors,  have  led  to  marked  changes 
in  the  role  of  responsibilities  of  the  ac¬ 
countant,  and  in  the  reliance  which  the 
public  must  place  upon  his  work  .  . 

With  the  added  prestige  and  value  of 
his  services  has  come,  as  leaders  of  the 
profession  have  recognized,  a  concomitant 
and  commensurately  increased  responsibility 
to  the  public."  Q 


5  9 

( ii )  Liability  to  Third  Parties.  In  Haig  v.  Bamford 

the  Court  adopted  the  reasoning  employed  in  Hedley  Byrne  v. 

6  0 

Heller  and  unanimously  accepted  the  view  that  a  public  accoun¬ 
tant  owes  a  duty  of  care  not  only  to  those  who  employ  him  but 

6 1 

also  to  that  "limited  class"  “  of  third  parties  that  the  accoun- 

62 

tant  knows  will  rely  on  his  report.  Although  the  Supreme  Court 

stopped  short  of  declaring  that  it  favoured  liability  in  negli¬ 
gence  up  to  the  full  limits  of  foreseeability,  the  decision  in 

6  3 

Haig  v.  Bamford"  is  nonetheless  significant.  The  ICAO  has  re¬ 
cently  suggested  that  Haig  "indicates  a  drift  very  much  towards 

'liability  for  an  indeterminate  amount  for  an  indeterminate  time 

64 

to  an  indeterminate  class'".  This  may  be  somewhat  of  an  over- 

s  t at emen t  but  one  cannot  deny  the  accuracy  of  the  following  ICAO 
observat ion : 


"The  unmis takeable  trend  in  the  common  law 
is  an  evolution  towards  increased  exposure 
to  third-party  liability  on  the  part  of 
public  accountants.  '' 
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As  one  commentator  has  noted: 

"The  Haig  decision  undoubtedly  will  encou¬ 
rage  further  exploration  of  the  limits  of 
liability  to  third  parties  for  negligence 
and  error  and  will  impose  both  a  heavier 
duty  of  care  and  a  more  onerous  financial 
liability  on  persons  carrying  on  a  profes¬ 
sion  and  whose  reports  are  relied  upon  by 
persons  other  than  those  with  whom  they 
have  a  direct  contractual  or  fiduciary 

relationship . ", 
o  o 

(iii)  Limitation  Periods.  The  Haig  decision  is  also 
relevant  to  a  discussion  of  whether  or  not  any  statutorily  im¬ 
posed  limitation  periods  could  detract  from  the  effectiveness 
of  the  civil  liability  mechanism  as  a  competence  incentive.  In 

Ontario  the  general  limitation  period  for  actions  in  contract 

6  7 

or  tort  is  six  years,  and  the  generally  accepted  rule  is  that 
time  starts  to  run  when  the  cause  of  action  is  complete. ^  Since 
most  professional  negligence  actions  are  said  to  lie  in  contract 
and  since  the  cause  of  action  is  complete  when  the  contract  has 
been  b reached ,( i . e .  when  the  negligence  occurs),  the  six-year  li¬ 
mitation  period  may  impose  some  hardship  in  those  cases  where 
the  injury  is  only  discovered  after  the  statutory  period  has 
passed.  These  cases  will  occur  less  frequently  in  the  context 
of  accounting  than  in  any  of  the  other  professions  under  study 
simply  because  there  is  a  greater  immediacy  to  the  client's 
quality  evaluation  of  the  services  rendered.  Audits,  for 
example,  are  conducted  annually.  Serious  irregularities 
would  in  all  likelihood  materialize  in  the  succeeding  audit 
and  certainly  within  six  successive  audits.  And,  with  respect 


69 


to  non-client  or  third  party  reliance  injuries,  since  the 
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basis  of  the  act ion--negligent  mi s - s t a t emen t -- i s  tortious,  the 
limitation  period  will  not  start  to  run  until  the  financial 
injury  occurs  in  fact . ^  Thus,  for  accountants  at  least,  the 
limitation  factor  is  not  a  significant  constraint  on  the  effec¬ 
tiveness  of  the  civil  liability  mechanism  as  a  competence  incen¬ 
tive  . 


( 3 )  The  Individual  Accountant  and  the  Insurance 

Factor 

We  have  already  suggested  that  the  existence  of  a  pro¬ 
fessional  liability  insurance  plan  could  play  a  crucial  role 
in  determining  effectiveness  of  the  civil  liability  sanction 

in  the  context  of  that  profession. ^  What  is  the  situation 

72 

with  respect  to  C.A.'s  in  Ontario?  Although  we  do  not 
have  access  to  all  the  necessary  data,  the  following  points 
can  be  made: 

(i)  Professional  Liability  Insurance.  First  of 

7  3 

all,  liability  insurance  is  not  compulsory.  The  ICAO,  in  con¬ 

junction  with  the  Canadian  Institute  of  Chartered  Accountants, 
offers  a  group  insurance  plan  available  in  amounts  from  $100,000 
to  $10  million  with  no  deductible.  The  plan  is  underwritten  by 
Lloyds  of  London  and  marketed  in  Canada  through  J.H.  Minet  &  Co. 
The  Lloyds-Minet  plan  has  only  been  in  operation  for  three  years. 
Their  predecessor  was  General  Secruite  Ltee  of  Montreal. 

Of  the  1200  "firms"  practising  public  accounting 

7  4 

in  Ontario,  681  are  participating  in  the  Lloyds-Minet  plan. 

It  should  be  made  clear  that  many  of  the  larger  firms,  because 
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of  their  size  and  the  peculiar  ramifications  of  international 
practice,  carry  "custom  made"  policies,  some  with  Lloy ds -Mine t , 
some  not.  For  the  681  firms  covered  under  the  Lloyds-Minet  plan 
a  breakdown  of  the  level  of  coverage  by  the  number  of  firms  is 
as  follows  :  ^ 

Level  of  Coverage  Number  of  Firms  % 


100,000 

143 

21 

500,000 

272 

40 

1,000,000 

191 

28 

2 ,000 ,000 

54 

8 

5 ,000,000 

14 

2 

10,000,000 

7 

1 

681  100 


Since  a  majority  of  Ontario  C.A. 's  are  covered  under 
the  Lloyds-Minet  plan  and  since  very  little  is  known  about  the 
other  insurance  carriers,  it  may  be  instructive  to  consider  the 
scope  and  content  of  this  prevalent  insurance  package.  Under 
the  Lloyds-Minet  policy  an  accountant  is  insured  against  all 
claims  arising  out  of  any  error  or  omission,  negligence,  breach 
of  contract  or  warranty  of  authority,  breach  of  trust  if  com¬ 
mitted  in  good  faith,  libel,  slander  or  defamation  of  character. 
It  is  a  "claims  made"  type  of  insurance  policy  as  opposed  to  the 
more  traditional  "occurrence"  policy.  A  "claims  made"  policy 
limits  coverage  to  claims  that  are  actually  made  within  the  term 
of  the  policy.  This  is  in  contrast  to  occurrence- type  policies 
which  provide  coverage  for  all  claims  arising  out  of  errors  or 
omissions  committed  during  the  term  of  the  policy.  The  primary 
advantage  of  the  claims-made  policy  is  to  the  insurer  in  that 
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it  removes  the  uncertainty  over  the  adequacy  of  current  rates 
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by  reducing  the  long-tail  effect  of  most  malpractice  claims.^ 

A  substantial  disadvantage  is  suffered  by  the  insured  profes¬ 
sional  since  he  will  have  to  maintain  coverage  even  after  leaving 
professional  practice.  The  growing  crisis  in  North  American  pro¬ 
fessional  liability  insurance  has  standardized  the  "claims  made" 
feature  for  the  four  professions  under  study. 


(ii)  Premiums  and  Rating.  To  what  extent  are  the  pre¬ 
miums  risk  or  experience  rated?  Lloyds-Minet  has  distributed  a 

7  8 

"self-rating  table"  which  suggests  that  the  only  criterion 

utilized  in  the  calculation  of  one’s  annual  premium  is  size  of 

firm.  Thus  a  one-man  operation  would  pay  $212  per  annum  for 

the  basic  $100,000  coverage  and  a  ten-man  firm  would  only  pay 

7  9 

$117  per  accountant  for  the  same  level  of  coverage.  Other 
combinations  of  coverage  level  and  firm  size  are  also  provided 
or  easily  calculable.  It  is  important  to  note,  however,  that 
although  94%  of  all  policies  issued  in  1976  by  Lloyds-Minet. 
used  only  a  size  criterion  for  premium-rating,  some  (i.e.  6%) 

were  individually  rated.  As  the  CICA  informational  brochure 
explained : 

"Firms  with  certain  consulting  arrange¬ 
ments,  international  involvement,  or  a 
history  of  actual  or  possible  claims 
may  be  offered  amended  policies  at 
higher  but  competitive  rates." 

o  U 

The  six  per  cent  that  were  individually  rated  had  this  reflected 
in  the  specific  alterations  to  the  policy,  e.g.  size  of  pre¬ 


miums,  deductibles  and  cancellation  clauses. 
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( iii)  Claims  History.  Finally  it  is  ins  t  ruct ive  to 


describe  briefly  the  Lloyds-Minet  claims  history.  Data  obtained 
from  the  ICAO  reveals  the  following:  (1)  the  last  eight  years 

have  yielded  only  46  claims  of  which  36  are  still  open;  (2)  the 
claims  by  origin  suggest  that  the  three  main  areas  of  alleged 
negligence  are  accounting  errors,  undetected  defalcations 
and  income  tax  matters;  (3)  the  total  amount  reserved  or  paid 
out  is  $312,323;  (4)  the  average  claim  size  is  $6,789.63;  (5)  in 

the  last  five  years  the  average  claim  size  has  increased  by  less 

O  O 

than  $600 . 

Notwithstanding  this  fairly  impressive  claims  history, 

the  Insurance  Committee  of  the  ICAO  is  currently  experiencing 

considerable  difficulty  in  r e -n ego t i a t ing  a  similar  package  with 

Lloyds  for  the  future.  It  appears  that  the  deterioration  of 

the  professional  liability  insurance  market  in  the  U.S.  has  had 

serious  repercussions  at  the  international  re-insurance  level 

and  these  repercussions  will  soon  be  felt  by  Ontario  accountants. 

The  ICAO  will  have  no  difficulty  in  locating  an  underwriter 

(Lloyds  and  others  have  expressed  interest);  the  difficulty 

will  be  in  their  efforts  to  avoid  substantial  premium  increases 

and  higher  deductibles.  At  time  of  writing,  these  negotiations 
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were  still  continuing. 
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(  4 )  Factors  Affecting  the  Response  of  the 
Accounting  Profession  as  a  Whole 

This  paper  has  already  suggested  at  least  four  factors  that 
would  affect  the  degree  to  which  the  profession  would  collec¬ 
tively  respond  to  the  impact  of  civil  liability  sanctions  and 
thus  increase  their  overall  effectiveness  as  competence  incen¬ 
tives:  compulsory  liability  insurance,  the  extent  of  any  self- 

insurance  component,  the  relationship  with  the  insurance  carrier 
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and  the  jurisdiction  of  the  profession's  disciplinary  body. 


(i)  Compulsory  Insurance.  This  question  was  con¬ 
sidered  in  1970  by  the  Special  Committee  on  Professional  Incor¬ 
poration  and  Professional  Liability.  The  Committee  concluded 

that  on  balance  "there  is  no  need  at  this  time  to  have  compulsory 

8  5 

insurance  for  all  practising  accountants."  Their  reasoning  was 
as  follows : 


"We  have  considered  the  possibility  of  having 
a  compulsory  group  plan  for  all  chartered  ac¬ 
countants  in  Ontario.  This  would  have  the 
advantage  of  ensuring  that  coverage  would 
be  available  to  all  members  and  if  the  under¬ 
writer  of  the  present  group  plan  were  denying 
coverage  to  many  members  on  the  basis  of  se¬ 
lective  risk,  there  might  be  advantages  in 
this.  So  far  as  we  could  ascertain,  however, 
this  situation  does  not  exist. 

"We  have  also  considered  the  possibility 
that  compulsory  insurance  may  increase  li¬ 
tigation  as  the  public  would  know  that  the 
insurance  company  stood  behind  any  claim 
which  might  be  successful. 

"It  should  be  noted  that  in  addition  to  pro¬ 
tecting  members,  liability  insurance  is  a 
protection  to  the  public  in  that  if  a  member 
is  found  negligent,  there  is  then  assurance 
that  there  will  be  a  source  of  funds  avail¬ 
able  to  meet  the  claim.  We  are  not  aware 
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that  there  is  any  public  demand  for  such 
insurance,  and  in  the  absence  of  such  de¬ 
mand  it  would  seem  unnecessary  to  burden 
our  members  with  a  requirement  to  take  out 
insurance  in  cases  where  the  nature  of  their 
practice  was  such  that  they  felt  coverage 
was  unnecessary,  but  undoubtedly  the  mag¬ 
nitude  of  risk  varies  with  different  prac¬ 
tices  and  a  compulsory  group  plan  must 
necessarily  result  in  some  members  being 
forced  to  carry  more  insurance  than  they 
think  is  warranted. 

o  b 

The  Special  Committee  did,  however,  urge  those  accountants  not 
yet  insured  to  "consider  the  advantages  of  the  Ontario  Institute 
group  plan." 


(ii)  A  Self-Insurance  Component.  The  group  in¬ 
surance  plan  provided  by  Lloyds-Minet  has  no  self-insurance 

component.  ICAO  has  not  followed  the  lead  of  the  Law  Society 
8  7 

of  Upper  Canada  in  this  respect.  One  member  of  the  ICAO  Insu¬ 
rance  Committee  has  suggested  that  Ontario  C.A. 's  by  and  large 
prefer  the  external  and  perhaps  "more  objective"  appraisals  of 
an  insurance  company  to  an  insurance  arrangement  requiring  "peer 
evaluation . " ^ 

(iii)  The  Relationship  with  the  Insurer.  It  is 

fair  to  say  that  the  governing  bodies  both  at  the  provincial 

level  (ICAO)  and  at  the  national  level  (CICA)  have  some  access 

to  the  necessary  claims  data.  The  Insurance  Committee  of  the 

CICA,  for  example,  meets  regularly  to  review  the  data  provided 

by  Lloyds-Minet  for  the  purpose  of  planning  appropriate  profes- 
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sional  development  and  loss  prevention  programs.  A  systematic 

loss  control  program  has  not  yet  been  implemented  although  the 
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possibility  of  regularized  bulletins  and  loss  control  seminars 
is  being  seriously  considered  .  ^ 

(iv)  Competence  and  Discipline.  Professor  Reiter’s 

paper  provides  an  extensive  analysis  of  the  ICAO's  disciplinary 

body  and  its  mandate  with  respect  to  professional  negligence  and 
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general  incompetence  problems.  Members  are  statutorily  required 

to  report  any  finding  of  probable  incompetence  to  the  Institute’s 
disciplinary  body.  The  body  is  empowered  to  investigate  the 
report,  determine  the  nature  and  extent  of  the  alleged  incompe¬ 
tence,  and  order  the  appropriate  corrective  action.  In  short, 

professional  incompetence  appears  to  be  a  matter  that  is  taken 
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quite  seriously  by  the  disciplinary  body. 
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2 .  Architects  and  Engineers 

For  the  purposes  of  this  paper,  the  architecture  and 

9  3 

engineering  professions  (although  otherwise  quite  distinct) 

will  be  discussed  together.  The  reason  is  two-fold:  (1)  many 

of  the  factors  that  are  relevant  to  our  discussion  of  the  civil 

liability  mechanism  as  a  competence  incentive  are  common  to  both 
9  4 

professions;  (2)  the  liability  insurance  plan  that  is  carried 

by  most  of  the  architects  and  engineers  that  are  in  private  prac- 
9  5  9  6 

tices,  is  one  and  the  same.  Where,  however,  differences  do 

arise  in  the  two  professions  with  respect  to  the  civil  liability 
mechanism,  these  will  be  noted. 

Generally  speaking,  of  the  four  professions  under  study, 
architects  and  engineers  have  probably  expressed  the  greatest 
concern  about  professional  liability.  More  than  any  other  pro¬ 
fession  (with  the  exception  of  medicine)  architects  and  engineers 

have  experienced  the  largest  increases  in  the  volume  and  size  of 

9  7 

professional  liability  claims  in  recent  years.  In  1967,  for 

example,  the  incidence  of  architectural  malpractice  was  one  claim 

for  every  18  policies  in  force;  by  1977  the  claims  frequency  had 
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increased  to  one  claim  for  every  three  policies  in  force.  A 

less  dramatic  but  still  significant  escalation  in  claims  experience 

is  reflected  in  the  engineers'  data:  in  seven  years  the  ratio 

of  claims  to  policies  has  climbed  from  one  in  ten  to  one  in 
9  9 

three.  Fortunately,  the  average  cost  of  each  claim  has  not 

100 


escalated . 


And,  in  the  overall,  the  Ontario  picture  is  nowhere 


near  as  bleak  as  that  in  the  U.S.  where  the  average  claim  value 
has  jumped  56%  in  ten  years^'*'  and  the  overall  incurred  loss 
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figure  was  nearly  seven  times  larger  than  the  same  figure  a  de¬ 
cade  earlier. 

What  accounts  for  these  dramatic  increases?  According 
to  the  professions’  national  insurer: 


"Clients,  contractors  and  third  parties 
are  becoming  more  litigious.  This  has  re¬ 
sulted  in  a  drastic  increase  in  malprac¬ 
tice  claim  frequency  during  the  last  few 
years.  .  .  Simultaneously  we  have  also 

witnessed  an  increase  of  100%  in  the 
average  cost  of  each  of  these  claims. 
Inflation  is  the  major  contributing 
factor  as  some  problems  take  years  to 
resolve.  The  cost  of  repairing  yester¬ 
day’s  work  at  today’s  prices  has  added 
greatly  to  the  burden.  The  sheer  com¬ 
plexity  and  size  of  today's  work  as 
compared  with  a  few  years  ago  is  another 

£actor-"l03 


But  an  increase  in  claims  frequency  or  average  claim  value  or  even 

size  of  premiums  paid  by  the  insured  is  not  per  se  a  reflection 
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of  an  effective  civil  liability  mechanism.  Whether  the  civil 
liability  sanction  can  have  a  competence  incentive  again  depends 
on  several  other  factors. 


( 1 )  Vi c t im- Ini t iat ive  Factors 


(i)  Client  Sophistication.  Since  1960  only  twelve 

malpractice  actions  against  architects  and  engineers  have  been 

reported:  four  directed  at  engineers,  eight  against  architects. ^ 

This  data  by  itself  is  not  particularly  instructive  for  reasons 

10  6 

that  have  already  been  given.  What  is  interesting,  however, 

is  that  all  of  the  engineering  malpractice  claims  were  brought 
by  corporate  plaintiffs  whereas  half  of  the  architecture  mal¬ 
practice  claims  were  instituted  by  individuals.  This  is  not 
surprising  in  view  of  the  findings  of  Professors  Dewees,  Makuch 


30 


10  7 

and  Waterhouse  that  a  higher  proportion  of  the  clients  of 
architects  are  individuals,  than  is  the  case  for  engineers. 

Architects  deal  mainly  with  business  or  government 
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clients  (74%),  as  do  engineers  (90%).  However  the  individual 

client  constitutes  a  more  significant  portion  of  the  architect's 
practice  (24%)  than  the  engineer's  (6%).  To  the  extent  that 

an  individual  may  in  the  overall  be  less  able  to  clear  the  re¬ 
cognition  and  attribution  hurdles  discussed  earlier,  the 

civil  liability  sanction  may  be  less  effective  in  the  architec¬ 
tural  context  than  in  engineering.  Although  the  data  is  less 

than  complete  with  respect  to  individual-initiatives,  it  does 
suggest  a  direct  correlation  between  client  sophistication  and 

recourse  to  civil  litigation:  the  "uninformed"  client  (i.e.  one 

with  limited  knowledge  of  the  technical  and  economic  aspects  of 

the  building  industry)  never  resorted  to  litigation,  whereas 

in  17%  of  the  cases  of  dissatisfaction,  the  "informed"  client 

did  resort  to  litigation  to  resolve  the  problem. 

In  the  main  it  appears  that  most  of  the  clients  using 

the  architect's  or  the  engineer's  services  are  "informed". 

Nearly  all  of  the  clients  engaged  in  comparative  shopping  before 
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making  their  final  selection  form  a  list  of  alternatives.  And 

a  full  75%  of  the  clients  surveyed  felt  that  they  were  able  to 
discover  significant  quality  differences  among  the  firms  they 
contacted. 
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(ii)  Other  Factors.  As  with  accountants,  there 
is  no  evidence  to  suggest  any  reluctance  on  the  part  of  lawyers 
to  institute  malpractice  proceedings  against  either  architects 
or  engineers;  nor  is  cost  a  serious  impediment.  Here  again  the 
typical  client-victim  appears  to  be  able  to  deduct  the  costs 
of  a  civil  litigation  as  a  business  or  governmental  expense. 

Unlike  accountants  however,  architects  service  a  sizeable  indi¬ 
vidual-client  component.  For  the  individual  the  traditional 
costs  rules  could  inhibit  otherwise  meritorious  claims.  A 
contingent  fee  arrangement  would  allow  the  individual-plaintiff 
to  shift  some  of  the  risk  of  failure  in  the  litigation  to  his 

lawyer.  The  literature  supporting  in  principle  the  efficacy  of 
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a  contingent  fee  system  is  quite  comprehensive  and  does  not 
require  further  amplification  here.  It  will  suffice  at  this 
stage  to  simply  emphasize  a  point  made  by  Professor  Prichard: 

"If  one  concludes  that  civil  liability  is  an  efficient  and 
important  mechanism  for  maintaining  professional  competence, 
then  a  fee  arrangement  which  facilitates  its  operation  should 
be  encouraged,  not  attacked. The  need  for  a  contingent 
fee  facility  is  further  explored  in  Parts  D  and  E. 

( 2 )  Factors  Relating  to  the  Adjudication  Process 

(i)  The  Standard  of  Care.  The  courts  have  imposed 
upon  the  architect  and  the  engineer  the  normal  professional  stan¬ 
dard  of  reasonable  competence: 
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"[Architects  and  Engineers]  are  expected 
to  be  possessed  of  reasonably  competent 
skill  in  the  exercise  of  their  particular 
calling,  but  not  infallible,  nor  is  perfec¬ 
tion  expected,  and  the  most  that  can  be  re¬ 
quired  of  them  is  the  exercise  of  reasonable 
care  and  prudence  in  the  light  of  scientific 
knowledge  at  the  time,  of  which  they  should 

be  aware . ", , , 
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The  exposure  to  civil  liability  for  services  falling  below  this 
standard  of  care  arises  out  of  four  sources: 


1.  liability  in  contract  for  breach  of  any 
express  service  or  quality  representation 
or  of  the  implied  obligation  "to  produce 

a  design  reasonably  skilful  and  effective 
to  achieve  the  owner’s  purpose.  "^7 

2.  liability  in  tort  arising  out  of  negligent 
design  or  supervision  resulting  in  third  party 
injury. 

3.  liability  under  sections  2.3.1  to  2.4  of 

the  Ontario  Building  Code  imposing  certain 
field  review  obligations .  . Q 

llo 

4.  liability  assumed  for  any  sub-contractors 


retained  by  the  architect  or  engineer. 
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The  types  of  claims  that  are  made  against  the  architect  and  the 
engineer  are  considered  later  in  the  discussion  of  the  insurance 
factor.  Briefly,  however,  they  seem  to  flow  from  four  basic 
areas  of  injury:  (1)  damage  to  the  actual  work  resulting  either 

from  an  error  in  design  or  an  error  in  supervision;  (2)  conse¬ 
quential  losses  arising  out  of  (1)  and  resulting  in  delay  or 
non- comp le t ion ;  (3)  contingent  losses  or  injuries  suffered  by 

a  third  party  as  a  result  of  the  work  designed  by  the  consultant, 
e.g.  sewer  operations  materially  altering  the  water-table  of 

surrounding  properties;  (4)  bodily  injuries  suffered  by  third 
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parties  during  const  ruction  or  after  completion . 


Most  of 
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the  claims  arise  out  of  inadequate  supervision  and  errors  in 

.  .  121 

design.  Only  about  15%  of  the  claims  involve  personal  injury. 

With  respect  to  architects,  the  claims  relate  exclusively  to 

building  design  and  construction  (although  at  least  30%  of 

these  relate  to  non-architectural  services  for  which  the  archi- 

12  2 

tect  became  responsible  in  his  capacity  as  prime  consultant). 

Claims  against  engineers  relate  mainly  to  building  construction 

as  well;  however,  28%  of  the  claims  arise  out  of  non-building 

operations  such  as  waste  water  systems,  utility  distribution, 
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bridge  construction  etc. 


How  wide  a  liability  have  the  courts  imposed?  The  fact 
that  a  liability  insurance  crisis  is  increasingly  on  the  minds 
of  many  Canadian  architects  and  engineers  suggests  that  the 
courts  have  expanded  the  consultant's  exposure  to  civil  liabi¬ 
lity.  As  one  commentator  has  noted: 


"There  have  been  a  number  of  recent  de¬ 
cisions  indicating  a  marked  trend  back,  if 
not  to  the  severity  of  Hammourabi's  Code, 
to  the  principle  of  strict  liability.  Con¬ 
sider  the  devastating  judgment  in  Dominion 
Chain  [Dominion  Chain  v.  Eastern  Construc¬ 
tion  e  t  al  ,  (1976)  1  CPC  13]  which  left  the 

consulting  engineer  solely  liable  to  an  owner 
for  negligence,  despite  a  finding  of  fault 
against  the  contractor  primarily  responsible 
for  the  shoddy  work  leading  to  the  failure. 

The  same  court  at  virtually  the  same  time 
found  the  architect  liable  in  Dabous  v. 

Zuliani  (1976),  12  O.R.  (2d)  230,  for  failing 
to  observe  and  demand  rectification  of  a  de¬ 
fect  in  workmanship,  even  though  the  architect 
had  forced  the  contractor  to  remedy  the  iden¬ 
tical  defect  in  exactly  similar  circumstances 
on  the  very  same  job  a  few  days  previous." 
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With  respect  to  architects  and  engineers  at  least,  the  conclusion 

reached  by  the  professions'  national  insurer  is  a  fair  reflection  of 
the  caselaw: 

".  .  .  our  Courts  are  rapidly  moving  from 

the  doctrine  of  reasonable  care  to  the 
doctrine  of  strict  1 iab i 1 i t y  .  " ^ ^ ^ 


(ii)  Liability  to  Third  Parties.  The  requirement 
of  privity  of  contract  has  precluded  recovery  for  financial  losses 
resulting  from  an  architect's  negligence  in  several  Canadian  cases. 
The  American  position  that  an  ar ch i t e c t / en g ine e r  is  liable  to 

12  7 

anyone  injured  as  a  result  of  negligent  design  or  supervision 

has  not  yet  been  expressly  adopted  in  Canada.  Two  recent  Western 

cases  have  indicated  an  expansion  in  this  direction,  albeit  the 

12  8 

analysis  employed  was  hurried  and  unclear.  The  national  in¬ 

surance  carrier,  however,  has  conceded  "the  downfall  of  the 

doctrine  of  privity  of  contract"  and  is  currently  advising  the 

12  9 

profession  of  the  implications  of  this  expanding  liability. 
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(iii)  Limitation  Periods.  The  constraints  imposed 

upon  the  civil  liability  mechanism  as  a  competence  incentive  by 
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the  statutory  limitations  period  have  already  been  described. 

It  is  fair  to  say  that  the  generally  inhibiting  features  of  the 
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Statute  of  Limitations  discussed  in  the  context  of  accounting 
would  be  even  more  significant  in  the  context  of  architecture 
where  a  negligently  designed  structure  could  avoid  detection 
until  the  limitations  period  had  expired.  A  recent  judicial 
development,  however,  has  removed  much  of  the  constraining  effects 
of  the  limitations  period.  In  Dominion  Chain  Co.  v.  Eastern  Con- 
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structlon  et  al ,  the  Ontario  Court  of  Appeal  ruled  that  a  neg¬ 

ligence  claim  against  an  architect  or  an  engineer  could  lie  in 

tort  as  well  as  in  contract.  Since  a  tortious  cause  of  action 
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is  not  complete  until  the  damage  is  suffered,  there  is  less 

likelihood  of  the  six  year  limitation  period  barring  an  otherwise 
meritorious  claim. 


Engineers,  on  the  other  hand,  have  always  had  a  wider 

exposure  to  liability  with  respect  to  the  running  of  a  limitation 

134 

period.  Section  28  of  the  Professional  Engineers  Act  requires 

that  an  engineering  malpractice  action  be  commenced  "within  and 
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not  later  than  twelve  months  after  the  cause  of  action  arose." 

The  dissatisfaction  with  this  statutory  proviso  from  the  engineer's 
point  of  view  has  been  explained  as  follows: 


"Many  engineers  are  dissatisfied  with 
the  application  of  section  28(1)  insofar  as 
the  limitation  period  does  not  start  to  run 
until  'after  the  cause  of  action  arose;'  i.e. 
the  limitation  period  runs  from  the  time  of 
the  occurrence  of  the  accident  and  not  from 
the  time  of  the  negligent  design  of  the 
building.  Many  engineers  feel  that  this 
requirement  gives  rise  to  an  evidentiary 
problem  in  litigation  that  occurs  many 
years  after  the  negligent  performance  of 
engineering  services.  In  effect  it  requires 
engineers  to  keep  available  drawings  and 
other  evidence  for  a  potentially  long 
period  of  time.1' 
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The  fact  that  the  Court  is  given  a  discretion  to  extend  the  one- 

year  limitation  period  if  it  is  satisfied  "that  to  do  so  is 

13  7 

1  tis  t  has  only  served  to  heighten  the  engineers'  concerns 

for  certainty  and  finality. 
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The  recent  decision  in  Dominion  Chain,  however,  has 

tempered  the  discrepancy  that  has  existed  to  date  between  archi¬ 
tects  and  engineers  with  respect  to  limitation  periods.  If 
anything  the  situation  is  now  the  reverse:  the  limitation 

factor  is  more  of  a  constraint  in  a  suit  against  an  engineer 
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than  one  against  an  architect. 


( 3 )  The  Individual  Architect  or  Engineer  and  the 

Insurance  Factor 

(i)  Professional  Liability  Insurance.  Neither 
the  Ontario  Association  of  Architects  nor  the  Association  of 
Professional  Engineers  of  Ontario  require  their  members  to  carry 
professional  liability  insurance.  Nonetheless  both  of  the  go¬ 
verning  bodies,  together  with  their  respective  national  associa¬ 
tions,  have  played  a  major  part  in  arranging  for  an  unique  non- 
compulsory  national  insurance  plan. 

When  the  mid-1960's  saw  a  substantial  deterioration 
of  the  liability  insurance  market  for  architects  and  engineers, 
the  Royal  Architectural  Institute  of  Canada  and  the  Canadian 
Council  of  Professional  Engineers  decided  to  sponsor  jointly 
their  own  insurance  program.  After  extensive  negotiations, 

Simcoe  and  Erie  General  Insurance  of  Hamilton  agreed  to  under¬ 
write  the  national  program  and  Farquhar,  Bethune  Insurance  Ltd. 
of  Ottawa  agreed  to  act  as  National  Program  Administrator.  The 
RAIC  Professional  Liability  Insurance  Program  was  established 
in  1965;  the  Canadian  Engineers  Professional  Liability  Program 
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was  initiated  in  1970.  Since  then  about  three-quarters  of  the 


architects  and  engineers  in  practice  have  taken  out  liability 
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insurance  in  one  form  or  another 
insured  under  the  National  Program. 


and  of  these  over  80%  are 
^  In  all,  some  1700  firms 


are  involved  at  the  national  level 
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The  National  Program  insures  the  architect  and  the  en¬ 
gineer  against  any  civil  liability  that  "arises  out  of  the  per¬ 
formance  of  professional  services  for  others  in  the  insured’s 
capacity  as  an  architect  or  an  engineer"  and  "is  caused  by  an 
error,  omission  or  negligent  act".^^  It  is  a  "claims  made"^^ 
policy  with  an  express  itemization  of  the  claims  that  are  ex¬ 
cluded,  e.g.  business  risks,  unreasonably  assumed  risks,  express 
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warranties,  certain  specialized  risks,  libel  and  slander,  etc. 
The  insurance  package  available  for  the  architect  or  engineer 
in  private  practice  consists  of  a  $100,000  basic  coverage  with 
a  $5,000  minimum  deductible.  Limits  of  up  to  $5  million  are 
readily  available.  Anything  in  excess  of  $5  million  requires 
a  special  re-insurance  arrangement.  For  individuals  that  are 
not  in  private  practice,  the  National  Program  provides  two  basic 
packages:  Coverage  A  consists  of  a  $50,000/$l,000  deductible 

basic,  and  Coverage  B  consists  of  a  $  100 , 000/ $2 , 000  deductible 
basic.  Higher  limits  are  available  here  as  well.  The  data  from 
the  National  Program  Administrator  suggests  that  most  of  the 
firms  with  an  annual  fee  income  of  less  than  $1  million  prefer 
a  $250,000  coverage  level;  firms  whose  income  exceeds  $1  million 
carry  insurance  at  a  level  of  $500,000  and  more. 


Unfortunately 
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there  is  no  breakdown  of  the  number  of  firms  at  each  of  the 
levels  of  coverage. 


(ii)  Premiums  and  Rating.  According  to  the 
Professional  Handbook  recently  published  by  the  National  Program 
Administrator : 

"The  rating  is  based  strictly  on  Cana¬ 
dian  experience.  A  requirement  for  coverage 
is  membership  in  good  standing  in  the  CCPE 
or  RAIC.  Each  applicant  is  reviewed  indi¬ 
vidually  and  is  assessed  a  premium  commen¬ 
surate  with  the  firm’s  exposure  and  experience. 

In  all  cases  acceptance  will  be  on  individual 
merit  .  .  .  .  " 

14/ 

More  specifically,  premiums  are  rated  on  the  basis  of  four  factors 

(1)  type  of  practice  (commercial,  recreational,  residential,  etc.) 

(2)  size  of  practice;  (3)  geographical  location  in  Canada;  (4) 
loss  experience.  Although  Farquhar,  Bethune  Insurance  emphasizes 
"individual  merit",  this  does  not  mean  risk-rating  an  individual 
architect  or  engineer.  The  concern  here  is  that  individual  risk¬ 
rating  would  result  in  an  overall  inhibition  of  claims  reporting. 
The  National  Program  Administrator  is  anxious  to  encourage  the 
timely  reporting  of  all  possible  claims: 


"All  consultants,  therefore,  are  encouraged 
to  report  problem  situations  at  the  earliest 
opportunity.  No  penalty  is  assessed  for  the 
number  of  claims  or  problem  situations  re¬ 
ported.  Furthermore  the  defence  cost  is 
not  subject  to  the  deductible,  to  encourage 
the  insured  to  call  in  the  assistance  of 
the  program’s  legal  counsel,  rather  than 
trying  to  muddle  through  with  their  own 
friendly  lawyer,  who  may  or  may  not  be 
conversant  with  construction  litigation 
and  insurance  philosophy,  and  then  noti¬ 
fying  the  insurer  when  its  position  may 
be  materially  prej  udiced  .  j'^g 


39 


The  size  of  the  average  premium  has  grown  substantially  in  the 

last  seven  years  but  increases  have  not  been  as  dramatic  as  in 

14  9 

the  U.S.  The  following  table  provides  the  relevant  compari¬ 
sons  both  with  American  architects  and  Canadian  inflation: 

History  of  Insurance  Rates  1970  to  1976 


Year 

Bldg.  Costs 
in  Canada 

RAIC  Aug. 

Rate  Changes 

USA  Architects 
Rate  Changes 

1970 

100 

100 

100 

1971 

109 

(9%) 

110 

(10%) 

133 

(33%) 

19  72 

120. 6 

(10.7%) 

129 . 3 

(17%) 

178.2 

(34%) 

1973 

133 . 8 

(11 .01%) 

134 . 2 

(4%) 

213.8 

(20%) 

1974 

148.9 

(11. 3%) 

152 . 1 

(13%) 

265.2 

(24%) 

1975 

176.3 

(18.4%) 

178.4 

(17%) 

461.  3 

(76%) 

1976 

(Proj  ected  .  .  . ) 

278.1 

(iii)  Claims 

History. 

For  both 

architects 

and 

engineers,  the  years  1972  to  1975  were  particularly  severe  in 


terms  of  claims  frequency  and  value.  Fortunately,  the  dete¬ 

rioration  has  slowed  considerably  and  in  some  respects,  improve¬ 
ments  are  noticeable.  The  claims  data  can  be  better  understood 
by  dealing  with  architects  and  engineers  separately. 


For  architects  the  projects  that  have  yielded 
loss  figures  in  excess  of  premiums  paid  are  (1)  institutional 
projects;  (2)  high-rise  apartments;  and  (3)  recreational  projects. 
In  the  case  of  institutional  projects  the  incurred  losses  ex¬ 
ceeded  premiums  paid  by  18%.^^  The  single  most  significant 
reason  for  claim  is  design  error  which  has  an  incidence  of  29.4% 
and  a  dollar  value  of  nearly  50%.  The  second  major  source  is 
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inadequate  s up e rvi s ion-- 1 9 . 7 %  incidence  and  22.9%  dollar  value. 

Defective  workmanship  accounts  for  only  5.7%  of  the  claims  and 

15  2 

3.0%  of  the  dollar  value.  Although  the  claims  frequency  has 

increased  dramatically,  jumping  from  one  claim  per  21  policies 

in  1966  to  one  claim  per  three  policies  in  1977,  the  cost  of  the 

153 


average  claim  has  decreased. 


The  National  Program's  permis¬ 


sible  incurred  claim  figure  is  $7,139;  the  actual  cost  of  the 
average  claim  in  1977  was  $4,000. 

For  engineers,  the  three  disciplines  of  structural 
engineering,  soil  mechanics  and  architectural  engineering  have 
had  the  worst  claims  experience.  The  loss  experience  in  struc¬ 
tural  engineering  has  been  particularly  bleak.'*"'’’*  This  is  the 
only  discipline  where  more  than  75%  of  the  claims  involve  errors 
in  design.  In  the  case  of  all  the  other  disciplines,  the  great 
majority  of  the  claims  are  the  result  of  allegations  of  negligent 
field  services  (described  by  the  claimant  as  negligent  or  inade¬ 


quate  supervision.) 
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Some  40%  of  the  claims  in  the  area  of 


structural  engineering  are  the  result  of  either  partial  or  total 
roof  collapses.'*'^  Only  the  civil,  electrical  and  mechanical 
engineering  disciplines  have  managed  to  preserve  a  healthy  losses- 
to-premiums  balance.  Still,  notwithstanding  the  dramatic  increase 
in  claims  frequency  from  1970  to  1977,  the  cost  of  the  average 
engineering  malpractice  claim  has  actually  decreased.  Today  the 
National  Program  Administrator's  permissible  incurred  claim  figure 
is  $15,167;  the  average  claim  in  1977  was  for  $7,844.^8 
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( 4 )  Factors  Affecting  the  Response  of  the 
Professions  as  a  Whole 

(i)  Compulsory  Insurance.  The  National  Insurance 
Program  is,  of  course,  non- compulsory .  The  question  of  a  compul¬ 
sory  liability  insurance  scheme  was  raised  at  the  Annual  Meeting 
of  the  OAA  in  1973.  A  task  force  was  appointed  to  consider  the 
matter  and  to  report  back  to  the  OAA  at  their  next  annual  meeting 
"on  the  feasibility  of  installing  compulsory  professional  liabi¬ 
lity  insurance  for  all  practising  architectural  firms  in  the 

15  9 

province  of  Ontario.”  The  Task  Force  recommended  the  fol¬ 

lowing  : 

"It  is  in  the  best  interests  of  the 
architectural  profession  to  require 
mandatory  errors  and  omissions  in¬ 
surance  as  a  condition  to  practice . 

The  minutes  of  the  1974  Annual  Meeting  suggest  that  there  was  a 
widespread  feeling  among  the  architects  present  that  "there 
could  be  dangerous  repercussions  in  making  professional  liability 
insurance  mandatory  since  it  would  mean  giving  the  right  to  de¬ 
termine  who  should  practise  architecture  in  Ontario  to  the  agencies 

and  companies  would  would  be  issuing  professional  liability  in- 

161 

surance  policies .  The  minutes  then  conclude  as  follows: 

"After  taking  a  straw  vote  the  Chairman 
summed  up  by  saying  it  appeared  that  man¬ 
datory  professional  liability  insurance 
was  not  necessarily  favoured  by  the  meeting 
but  that  the  problem  of  professional  liabi¬ 
lity  insurance  certainly  deserved  continued 
and  competent  attention  on  the  part  of  the 
profession. "^52 
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(ii)  A  Self  Insurance  Component.  The  National 
Insurance  Program  administered  by  Farquhar ,  Bethune  Ltd.  has  no 
self-insurance  component. 


( i i i )  The  Relationship  with  the  Insurer .  Both 
the  RAIC  and  the  CCPE,  and  through  them  the  OAA  and  APEO,  have 
an  excellent  relationship  with  the  National  Program  Administrator. 
Both  professions  work  through  their  Joint  Insurance  Committee 
that  meets  regularly  with  both  the  N.P.A.  and  the  underwriter. 

This  close  relationship  with  the  insurer  was  anticipated  from 
the  very  inception  of  the  national  program.  The  informational 
brochures  that  were  distributed  to  all  Canadian  architects  and 
engineers  by  the  N.P.A.  emphasized  the  comprehensive  nature  of 
the  insurance  program  and  listed  ten  specific  "features": 

1.  Centralized  co-ordination  and  control 
through  the  National  Program  Adminis¬ 
trator  . 

2.  A  comprehensive  loss  control  program. 

3.  A  network  of  expert  legal  counsel  across 
Canada . 

4.  Holding  of  seminars  in  major  centres 
throughout  the  country. 

5.  Publishing  of  informative  bulletins 
alerting  Professional  Engineers  to  pit¬ 
falls  and  dangers  that  have  been  expe¬ 
rienced  by  others,  with  suggested  hints 
for  avoidance  in  the  future. 

6.  Advice  and  discussion  on  all  matters 
concerning  the  involvement  of  the  pro¬ 
fessional's  legal  responsibilities  to 
clients,  and  the  public. 

7.  Close  co-operation  and  communication  be¬ 
tween  the  Joint  Insurance  Committee  com¬ 
posed  of  members  from  ACEC  and  CCPE,  the 
National  Program  Administrator  and  the 
Insurance  Company. 
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8„  Annual  reports  to  the  Joint  Insurance 

Committee  on  statistical  results  of  the 
program. 

9.  Special  reports  to  the  Joint  Insurance 

Committee  on  particular  underwriting  and 
claim  situations  with  a  view  to  seeking 
solutions  which  are  acceptable  and/or 
beneficial  to  all  concerned. 

10.  Establishment  of  future  rate  levels  con¬ 
sistent  with  the  pure  experience  of  the 
group  as  a  whole,  but  at  the  same  time 
giving  full  consideration  to  the  indivi¬ 
dual  merits  and  hazards  of  each  firm 
enrolled,  considering  type  of  work, 
experience,  size,  past  record  and 
location  of  operations. 

It  appears  that  all  of  the  promised  advantages  have  materialized. 
There  has  indeed  been  "close  co-operation  and  communication"  be¬ 
tween  the  Joint  Insurance  Committee  and  the  N.P.A.  Annual  and 
special  reports  collecting  and  interpreting  the  claims  data  flow 
from  the  insurer  to  the  profession's  governing  body.  Extensive 
loss  control  and  professional  development  seminars  are  continually 
being  arranged  by  the  National  Program  Administrator.  Attendance 
is  encouraged  by  the  insurer's  offer  of  lowered  premiums  for  those 
who  participate.  The  incentive  appears  to  be  working: 


"The  most  effective  series  of  Loss 
Control  Seminars  to  date  were  held  in 
October  and  November,  1975  across  the 
country  with  a  total  attendance  in  excess 
of  2000  architects  and  engineers,  an  in¬ 
crease  of  almost  200%  over  the  previous 
years.  The  incentive  for  attendance  has 
proven  most  useful  and  it  is  hoped  to  be 
able  to  continue  this  in  the  future."  ,  „ 
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The  most  impressive  feature  of  the  National  Program  continues 
to  be  the  Loss  Control  Program.  Its  main  purpose  has  been  des¬ 
cribed  as  being  "the  establishment  of  a  continuing  dialogue 
between  the  insurers  and  consultants,  to  alert  architects  and 

16  4 

engineers  of  the  dangers  and  pitfalls  experienced  by  others." 

One  of  the  most  important  aspects  of  the  loss  control  program 

16  5 

has  been  the  regular  dissemination  of  "loss  control  bulletins". 

To  date,  some  38  such  bulletins  have  been  distributed.  The  bul¬ 
letins  provide  information  on  a  wide  variety  of  matters  relating 
to  professional  competence:  the  nature  and  extent  of  the  insu¬ 

rance  policy;  recent  caselaw  developments;  construction  tips; 
claims  data;  suggested  standard  form  clauses  etc. 

The  extent  of  the  professions'  relationship  with  its 
insurer  is  well  illustrated  by  their  respective  responses  to 
a  loss  prevention  problem  involving  roofing  claims.  In  1975  a 
detailed  computer  analysis  of  the  claims  data  had  produced  an 
alarming  statistic:  23%  of  all  the  claims  being  reported  involved 

roof  problems  (11.4%  roof  leaks  and  11.5%  structural  problems). 
These  claims  represented  34%  of  the  insurer's  total  outlay.  En¬ 
couraged  by  the  National  Program  Administrator,  the  RAIC  and 
CCPE  set  up  a  technical  sub-committee  on  roofing  to  study  the 

1 6 

problem  with  a  view  to  reducing  the  incidence  of  roofing  claims. 

The  N.P.A.  co-operated  by  issuing  a  special  bulletin  entitled 

16  7 

"Roofs — Some  Basic  Design  Criteria".  Other  suggestions 

that  materialized  from  the  meetings  of  the  roofing  sub-committee 
included  (1)  the  establishment  of  a  list  of  experts  for  the 
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review  of  roof  design  and  supervision,  and  (2)  the  issuance  of 

16  8 

a  handbook  on  roofing  construction. 


(iv)  Competence  and  Discipline.  The  extent  to 

which  the  disciplinary  bodies  of  the  OAA  and  the  APEO  concern 

themselves  with  problems  of  professional  incompetence  is  con- 

169 

sidered  at  length  by  Professor  Reiter.  A  brief  overview  of 

the  relevant  legislation  however,  suggests  that  both  the  OAA  and 
the  APEO  can  use  their  disciplinary  mechanisms  to  deal  with 
problems  of  incompetence.^^ 


3 .  The  Legal  Profession 

The  effectiveness  of  the  civil  liability  mechanism  as 
a  competence  incentive  in  the  practice  of  law  has  only  recently 
become  a  matter  of  concern  to  Ontario  lawyers.  In  part,  at 

least,  this  concern  is  a  reflection  of  the  well-publicized 
developments  south  of  the  border: 


"Legal  malpractice  suits,  virtually 
unheard  of  only  a  decade  ago,  have  pro¬ 
liferated  steadily,  along  with  consider¬ 
able  publicity.  No  less  a  figure  than 
Chief  Justice  Burger  has  suggested  that 
perhaps  50%  of  U.S.  trial  lawyers  are  in¬ 
competent;  that  comment  created  quite  a 
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stir,  but  there  was  scarcely  a  peep  a  few 
years  earlier  when  Chesterfield  Smith,  a 
former  president  of  the  American  Bar  Asso¬ 
ciation,  said  that  he  would  not  trust  20% 
to  25%  of  all  lawyers. " 

In  the  U.S. ,  of  course,  the  American  lawyer  has  felt  the  impact 

of  the  growing  crisis  in  professional  malpractice — insurance  pre- 
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miums  for  lawyers  in  some  states  have  jumped  400%.  By  compari¬ 

son  the  experience  of  the  Ontario  lawyer  has  been  uneventful. 
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There  have  been  increases  to  be  sure.  But,  on  balance,  the 

Law  Society  of  Upper  Canada  has  managed  to  achieve  some  degree 
of  stability.  Indeed  in  1977,  the  Claims  Manager  of  the  Law 
Society's  Errors  and  Omissions  Insurance  Program  offered  the 
following  prognosis: 

".  .  .  the  road  this  Law  Society  is  now 

travelling  is  the  right  road;  the  going 
is  fair  to  good  and  as  far  as  my  eye  at 
least  can  see,  there  is  no  reason  to  assume 
that  next  year,  and  the  year  after  that, 
won't  be  as  satisfactory. 

The  question  for  our  purposes,  however,  is  not  whether  the  lawyer's 
exposure  to  civil  liability  has  been  satisfactorily  minimized 
through  a  group  insurance  scheme,  but  whether  the  civil  liability 
mechanism  continues  to  have  any  impact  as  a  competence  incentive. 
Our  answer  to  this  question  will  again  require  a  careful  analysis 
of  the  factors  that  determine  effectiveness. 


( 1 )  Victim-Initiative  Factors 

(i)  Client  Sophistication.  Of  the  25  legal  mal¬ 
practice  cases  reported  since  1962,  over  80%  were  brought  by  in¬ 
dividual  plaintiffs.  The  only  instructive  aspect  of  this  datum 


is  in  its  emphasis  of  the  fact  that  in  comparison  with  the  other 
three  professions  a  larger  proportion  of  the  lawyer's  clients 
are  individuals.  The  POC  survey  of  Ontario  law  firms  reinforces  this 
point:  individuals  make  up  from  37%  to  75%  of  all  clients  re¬ 

ceiving  legal  services. ^  This  factor  is  significant.  To  the 
extent  that  an  individual  is  less  informed  than  most  business 
clients,  the  potential  for  injury  recognition  and  attribution 

is  decreased.  The  POC  Client  Survey  made  the  following  findings: 
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(1)  most  individuals  use  a  lawyer  fairly  infrequently;  (2) 

when  selecting  a  lawyer,  only  15.7%  of  the  sample  "shopped 


around  ;  most  had  only  one  lawyer  in  mind  and  called  that  lawyer; 

(3)  the  average  individual  client  had  very  little  information 

178 
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about  a  lawyer’s  practice; 


(4)  most  of  the  clients  did  not 
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discuss  the  fee  prior  to  selecting  a  lawyer;  indeed,  47%  never 

discussed  fees;  and,  of  the  42%  that  did  ask  about  legal  fees, 

17  9 

over  10%  did  so  after  the  final  bill  was  presented;  (5)  over 

36%  of  the  sample  did  not  know  what  they  could  do  about  unsatis¬ 
factory  legal  services;  over  8%  felt  that  nothing  could  be  done. 

In  sum,  the  individual  was  seen  as  an  "unsophisticated  one-shot 

user  of  lawyer's  services  unable  to  perceive  and  evaluate  quality 

.  ,  .  „  1 81 
variations . 

The  business  client,  on  the  other  hand,  was  somewhat 
more  sophisticated.  The  POC  Client  Survey  yielded  these  findings: 
(1)  73%  of  the  business  clients  did  "shop  around"  before  selecting 

r  •  l82  ,  .  ,  ,  . 

a  law  firm;  most  did  discuss  the  question  of  legal  fees  before 
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a  final  selection  of  law  firm;  (3)  although  the  extent  of 
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dissatisfaction  with  his  lawyer's  services  was  minimal,  the  busi¬ 
ness  client  was  better  able  to  evaluate  the  quality  of  the  legal 

184 

services  received;  (4)  and  was  better  informed  with  respect 

to  the  courses  of  action  available  to  him  when  the  legal  services 
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proved  less  than  satisfactory. 


(ii)  Other  Factors .  How  difficult  is  it  to  find  a 
lawyer  willing  to  institute  a  legal  malpractice  action  against 
one  of  his  colleagues?  The  evidence  thus  far  suggests  that  legal 
malpractice  lawyers  are  not  a  scarce  commodity.  Indeed,  if  any¬ 
thing,  the  opposite  may  be  true.  As  one  commentator  has  suggested 

"If  lawyers  have  deserved  any  criti¬ 
cism  in  this  regard,  it  is  perhaps  that 
some  of  them  are  said  to  have  been  very 
quick  to  attack  fellow  members  of  their 
own  profession."  Q, 


The  other  factor  that  deserves  mention  is  costs.  The  point  has 

already  been  made  that  in  principle  a  contingent  fee  structure 
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would  encourage  meritorious  malpractice  claims.  This  point 

deserves  particular  emphasis  in  the  present  context  where  a  sig¬ 
nificant  proportion  of  the  malpractice  victims  will  be  risk-averse 
individuals.  We  return  to  this  question  in  Part  E  of  this  paper. 


( 2 )  Factors  Relating  to  the  Adjudication  Process 

(i)  The  Standard  of  Care  and  Scope  of  Scrutiny.  The 

courts  have  held  the  lawyer  to  the  same  general  standard  of  care 
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expected  of  all  professionals.  In  B anks  v .  Reid,  Henry  J. 


particularized  this  standard  as  follows : 
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"...  a  solicitor  holds  himself  out  to  his 
client  as  possessing  adequate  skill,  know¬ 
ledge  and  learning  for  the  purpose  of  con¬ 
ducting  all  business  that  he  undertakes. 

He  is  not,  however,  required  to  act  as  if 
he  were  infallible,  nor  can  he  be  held 
liable  because  his  honestly  fo rmed  opinion 
on  a  question  of  law  proves  to  be  wrong. 

He  is,  however,  bound  to  exercise  care 

in  the  performance  of  his  duties  .  .  . 

the  standard  of  care  to  be  applied  is 

that  of  the  reasonably  competent  solicitor .  "-^gg 

Two  important  points  emerge  from  this  liability  rule:  first,  a 

lawyer  may  be  civilly  liable  for  most  of  the  professional  errors 
committed  by  him  in  the  performance  of  his  duties,  e.g.  missed 
limitation  periods,  negligent  title  searches,  improperly  drafted 
documents  etc. ;  but,  unlike  other  professionals,  the  lawyer  will 
not  be  exposed  to  liability  for  a  mere  error  in  judgment  involving 
a  point  of  law.  Why  this  limited  scope  of  scrutiny?  Why  should 
the  lawyer  be  granted  such  a  wide  immunity?  The  rationale  for 
this  preferential  treatment  of  the  legal  professional  is  fairly 
obvious : 


"There  is  simply  nothing  very  scientific 
about  the  law.  It  is  not  governed  by  the 
inexorable  rules  of  nature.  Although  there 
is  some  degree  of  symmetry  to  the  law,  and 
broad  trends  can  frequently  be  detected,  it 
is  an  extremely  risky  business  to  prognos¬ 
ticate  what  a  particular  jurisdiction  is 
likely  to  do  next  on  a  particular  narrow 
issue. 

Probably  the  only  real  philosophical  justi¬ 
fication  for  protecting  the  lawyer  from 
malpractice  in  such  situations  is  plainly 
and  simply  the  extremely  difficult,  and 
next  to  impossible  problem  which  the 
lawyer  faces  in  attempting  to  anticipate 
unpredictable  courts  and  legislatures. 
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[  I  ]  f  attorneys  were  subject  to  a  suit  for 
malpractice  for  every  alleged  error  of 
professional  judgment  that  could  be  demon¬ 
strated  by  hindsight,  or  by  the  opinion  of 
another  client's  lawyer,  we  would  have  an 
intolerable  situation  of  one  or  more  poten¬ 
tial  attorneys'  malpractice  cases  arising 
from  just  about  every  trial  in  all  our  courts, 
the  role  of  the  lawyer  as  advocate  would  tend 
to  be  discouraged,  and  the  continuing  dynamic 
development  of  law  and  society  would  be  dam- 

pened'"l90 

There  is  one  further  immunity  that  is  not  as  easily  ex¬ 
plainable.  In  1969  the  House  of  Lords  suggested  that  a  barrister 

could  not  be  held  civilly  liable  for  the  negligent  conduct  of  a 
191 

trial.  Their  Lordships  took  the  position  that  reasons  of 

public  policy  required  that  the  barrister  be  accorded  this  immu¬ 
nity,  that  is,  to  prevent  the  undue  proliferation  of  trials  and  re¬ 
trials  that  could  result  if  counsel's  negligent  conduct  of  a 
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case  was  actionable.  This  decision  in  Rondel  v.  Worsley 

19  3 

received  international  criticism.  And,  until  1974,  most 

Ontario  lawyers  could  properly  have  taken  the  view  that  the 

immunity  accorded  the  English  barrister  was  quite  irrelevant  to 

the  practice  of  law  in  a  jurisdiction  where  the  profession  was 

fused.  Indeed  Laskin  J.A.  (as  he  then  was)  commented  in  1969 

that  the  rule  in  Rondel  v.  Worsley  was  based  "on  considerations 

19  4 

which  have  no  Canadian  relevance."  In  1974,  however,  a  judge 

of  the  High  Court  of  Ontario  suggested  that,  despite  the  fusion 

of  the  profession  in  this  province,  the  same  public  policy 
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reasons  that  compelled  the  rule  in  Rondel  v.  Worsley  are 

196 

applicable  to  Ontario  as  well.  The  learned  judge  indicated, 

however,  that  the  specific  issue  had  not  been  argued  before  him. 
Thus  it  remains  to  be  seen  whether  the  English  barrister's 
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immunity  will  be  accorded  the  Ontario  lawyer.  The  basic  prin¬ 
ciple  involved  in  this  debate,  however,  should  not  be  overlooked. 
As  a  leading  Ontario  counsel  put  it: 


"Can  somebody  explain  to  me  why  there 
is  any  difference  between  my  mucking  up  a 
case  on  my  feet  in  court  and  a  doctor  doing 
the  same  thing  on  his  feet  in  an  operating 
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Apart  from  the  narrower  scope  of  scrutiny  described  above,  it  is 
fair  to  say  that  the  courts  have  been  concerned  that  the  lawyer  be 
held  to  as  high  a  standard  of  care  as  any  other  professional.  No 
Canadian  court,  however,  has  made  any  move  to  expand  the  tradi¬ 
tional  bounds  of  the  legal  malpractice  action.  Two  recent  deve¬ 
lopments  in  the  U.S.  may  provide  the  necessary  motivation.  In 
Smith  v.  Lewis  a  California  court  has  expanded  the  traditional 
standard  of  care  to  include  knowledge  of  those  principles  of  law 
which  a  well-informed  attorney  should  have  been  able  to  discover 
through  the  use  of  standard  library  research  techniques.  Thus, 
a  fundamental  working  knowledge  of  the  law  will  no  longer  be 

sufficient  to  protect  the  California  attorney  from  malpractice 

19  9 

liability.  In  Dilliplaine  v.  Lehigh  Trust  Co.  a  Pennsylvania 

court  implied  that  a  trial  attorney  may  be  liable  for  his  negli¬ 
gent  failure  to  object  at  trial  when  an  objection  is  necessary 
to  preserve  the  record  for  appeal.  The  implications  of  these 
decisions  are  significant:  compliance  with  the  traditional 

standards  of  care  in  both  legal  research  and  litigation  will 
no  longer  shield  the  American  lawyer  from  malpractice  liability. 
Should  Canadian  courts  move  in  this  direction,  the  effectiveness 
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of  the  civil  liability  sanction  as  a  competence  incentive  will 
be  undeniably  enhanced. 


(ii)  Liability  to  Third  Parties.  Most  profes¬ 
sional  negligence  actions  against  lawyers  will  arise  directly 
from  the  lawyer- clien t  relationship.  There  may  well  be  cases 
where  losses  arising  out  of  a  badly  drafted  will  or  a  poor  title 
search  will  be  suffered  by  a  third  party.  Some  U.S.  jurisdic¬ 
tions  have  rejected  the  stringent  privity  test  and  have  allowed 
third  party  recovery  where  the  plaintiff  could  show  that  he  was 

a  party  that  was  intended  to  be  benefitted  by  the  lawyer’s  work. 

201 

Other  American  jurisdictions  have  proceeded  more  cautiously. 

In  Ontario,  a  third  party  claim  against  a  lawyer  has  been 

allowed  but  the  Court  stressed  the  fact  that  the  lawyer  was 

aware  of  the  reliance  being  placed  by  this  third  party  upon  the 

202 

legal  documents  being  drafted  by  him.  It  is  doubtful  whether 

203 

the  expansionary  dicta  in  Haig  v.  Bamford  which  exposed  Cana¬ 
dian  C.A.'s  to  increased  third  party  liability  will  be  found 
generally  applicable  to  the  practice  of  law. 
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(iii)  Limitation  Periods.  As  is  the  case  with 

most  professional  malpractice  actions,  a  legal  malpractice  action 

instituted  by  the  injured  client  is  said  to  lie  in  contract  not 
204 

m  tort.  The  institution  of  the  legal  malpractice  action  is 

205 

governed  by  the  general  limitation  period  already  discussed 
and  the  comments  made  earlier  in  the  context  of  the  other  pro¬ 
fessions  are  relevant  here  as  well.  The  only  hope  for  a  litigant 
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who  discovers  a  malpractice-related  loss  after  the  six-year  limi¬ 
tation  period  has  expired  is  the  recent  judgment  in  Dominion 
2  0  6 

Chain ♦  The  implications  of  this  decision  have  already  been 

discussed . ^  ^  ^ 

( 3 )  The  Individual  Lawyer  and  the  Insurance  Factor 

(i)  Professional  Liability  Insurance.  A  universal 
and  compulsory  errors  and  omissions  insurance  program  was  intro¬ 
duced  by  the  Law  Society  of  Upper  Canada  in  1971  through  an 
arrangement  with  the  Guardian  Insurance  Company  of  Canada.  For 
a  variety  of  reasons  this  plan  broke  down  after  only  one  year, 
in  part  because  neither  the  Law  Society  nor  the  insurer  had  an¬ 
ticipated  that  so  many  claims — nearly  400 — would  be  filed.  Be¬ 
ginning  in  1972,  the  insurance  program  was  underwritten  by  Lloyds 
of  London.  This  arrangement  lasted  for  five  years.  Faced  with 
a  continued  escalation  of  premiums,  the  Law  Society's  insurance 
committee  concluded  that  the  most  effective  means  of  dealing 
with  the  overall  problem  of  errors  and  omissions  was  to  adopt 
a  partial  self-insurance  scheme.  This  new  scheme  went  into 
effect  in  1977. 

Today  the  Law  Society's  compulsory,  partially  self- 
insured  errors  and  emissions  insurance  plan  has  the  following 
important  features.  Every  Ontario  lawyer  in  private  practice 
carries  the  basic  $100,000  insurance  package.  (Coverage  in 
excess  of  this  minimum  amount  is  readily  available).  There 
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is  a  $5,000  deductible.  The  Law  Society  itself  has  self-insured 

to  a  level  of  $35,000.  The  excess, that  is  from  $35,000  to  $100,000, 

is  picked  up  by  the  underwriter.  The  underwriter  of  the  Law 

Society's  insurance  package  is  Gestas  Corp . ,  a  Montreal-based 

insurance  consortium.  The  broker  is  Marsh  and  McLennan  Ltd. 
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and  the  adjuster  is  F.C.  Maltman  and  Co. 


(ii)  Premiums  and  Rating.  The  question  of  indi¬ 
vidual  risk-rating  and  variable  premiums  was  considered  by  the 
Law  Society’s  Errors  and  Omissions  Committee  when  the  insurance 
plan  was  first  instituted.  The  Committee  concluded  that  a  vari¬ 
able  premium  structure  might  seriously  inhibit  the  early  reporting 

2  09 

of  claims  and  on  balance  prove  to  be  procedurally  unmanageable. 

The  premiums  paid  today  reflect  an  equally  distributed  responsi¬ 
bility  for  the  incidents  of  professional  malpractice.  Every 
Ontario  lawyer  in  private  practice  is  required  to  pay  an  annual 

premium  of  $375.  It  is  anticipated  that  the  premium  will  not  be 
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increased  for  at  least  another  year.  A  similar  premium  struc¬ 

ture  exists  in  the  other  common  law  jurisdictions  in  Canada, 

although  the  individual  levies  imposed  upon  a  lawyer  practising 

211 

in  Saskatchewan  or  in  Newfoundland  are  understandably  lower. 


(iii)  Claims  History.  The  report  of  the  Claims 

Manager  to  the  chairmen  of  the  Law  Society's  Standing  Committees 

212 

was  particularly  instructive.  As  of  October  31,  1977,  some 

410  legal  malpractice  claims  have  been  processed.  Of  these,  330 
are  still  open.  The  smallest  claim  was  $750;  the  largest  was 
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approximately  $3  million.  The  average  claim  size  was  $6,697. 
The  precise  liability  breakdown  was  as  follows: 


Liability  Burdens 


1. 

Cost 

to 

the  Individual  Insured: 

$1,042,500. 

2. 

Cost 

to 

the  Law  Society: 

$1,401,104. 

3. 

Cost 

to 

Ges  tas  : 

$  302,336. 

Total  Claims  Paid  or  Reserved:  $2,745,940. 


A  breakdown  of  the  claims  made  to  October  31,  1977  in  terms  of 
their  origin  would  yield  the  following  data: 

T  V  n  •  •  215 

Loss  by  Origin 


1. 

Real  Estate 

48% 

(Defective  Title  Searches 

2  2%) 

(Registration  Errors 

19%) 

(Other 

7%) 

2. 

Missed  Limitation  Period 

15% 

3. 

Commercial  Errors 

12% 

4. 

Other  Assorted  and  Miscellaneous 

2  5% 

100% 


In  the  U.S.,  missed  limitation  periods  account  for  43%  of  the 
claims,  document  preparation  for  21%  and  real  estate  errors  for 
only  20%. 216 

The  Law  Society's  errors  and  omissions  insurance  program 

is  seen  by  many  to  be  working  satisfactorily.  About  98%  of  the 

claims  made  fall  within  the  bounds  of  the  $35,000  combined  deduc- 
217 

tible.  According  to  the  Law  Society's  Claims  Manager,  "The 

going  is  fair  to  good,  and  .  .  .  there  is  no  reason  to  assume 

that  next  year  and  the  year  after  that  won't  be  as  satisfactory."218 
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( 4 )  Factors  Affecting  the  Response  of  the  Legal 

Profession  as  a  Whole 

(i)  Compulsory  Insurance.  The  compulsory  nature 
of  the  insurance  program  has  already  been  described.  The 
legal  profession  is  the  only  one  of  the  four  professions  under 
study  that  has  instituted  a  mandatory  errors  and  omissions  in¬ 
surance  plan. 


(ii)  A  Self-Insurance  Component.  The  legal  pro¬ 
fession  is  also  alone  in  its  adoption  of  a  significant  self- 
insurance  component.  As  noted  earlier,  the  Law  Society  carries 

a  $30,000  deductible,  the  largest  professional  self-insurance 
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scheme  in  Canada  today.  The  justification  for  such  a  sub¬ 

stantial  self-insurance  component  is  largely  one  of  financial 
incentive.  As  the  Chairman  of  the  Errors  and  Omissions  Committee 
exp lained : 

"We  are  responsible  for  the  cost  of  ad¬ 
ministering  our  own  coverage  and  realize 
directly  that  the  cost  of  our  mistakes 
is  paid  from  our  own  pockets  and  this 
brings  home  to  the  membership  the  urgent 
need  for  effective  loss  control  techniques • "22Q 

The  Law  Society’s  own  fund  is  itself  insured  against  depletion 
by  a  "stop-loss  policy"  which  comes  into  play  when  $2  million 
has  been  paid  out  of  the  fund.  The  Chairman  of  the  Law  Society’s 
Errors  and  Omissions  Committee  has  recently  reported  that  payments 
out  of  the  Law  Society’s  pool  will  fall  short  of  the  $2  million 
limit  by  $125, 000. 221 
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(iii)  The  Relationship  with  the  Insurer.  Because 
most  of  the  claims  made  fall  within  the  combined  $35,000  deduc¬ 
tible,  there  is  less  need  for  an  extensive  relationship  with  the 
insurer.  A  "claims  committee"  composed  of  representatives  from 
Gestas  and  from  the  Law  Society  has  met  regularly  to  review  the 

claims  data.  According  to  the  Claims  Manager,  the  co-operation 

222 

of  Gestas  has  been  "first  class". 


With  respect  to  loss  control,  the  loss  prevention  pro¬ 
gram  instituted  by  the  Law  Society  is  clearly  not  as  comprehen¬ 
sive  as  that  of  the  architects  or  engineers.  Still,  a  substan¬ 
tial  program  in  continuing  legal  education  has  been  implemented. 
And,  more  importantly,  the  Law  Society  has  distributed  a  "loss 

prevention  manual"  prepared  by  the  adjuster,  F.C.  Maltman  and 
224 
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Co 


The  purpose  of  the  manual  was  "to  reduce  the  number  of 


claims  by  pointing  out  those  pitfalls  which  experience  has  shown 
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are  the  areas  of  greatest  danger  for  practising  lawyers." 

The  manual  covers  a  wide  range  of  topics:  professional  negli¬ 

gence,  the  nature  and  extent  of  the  lawyer’s  liability  insurance 
policy,  a  brief  synopsis  of  the  sources  of  claims,  an  itemization 

of  all  relevant  limitation  periods,  a  series  of  detailed  "check- 
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lists"  to  ensure  procedural  competence.  The  manual  has  been 

well-received.  The  Chairman  of  the  Errors  and  Omissions  Committee 
has  advised  the  Bar  that  his  copy  "is  going  to  stay  right  by 
[his]  desk  as  a  reminder  that  we  can  all  slip  but  it's  less 


likely  if  we  watch  our  step. 
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(iv)  Competence  and  Discipline.  In  1973,  the 

Ontario  Law  Reform  Commission's  Report  on  the  Administration  of 
2  2  8 

Ontario  Courts  noted  the  following: 


"We  should  point  out,  .  .  .  that  the 

Law  Society  of  Upper  Canada  has  jurisdic¬ 
tion  to  discipline  a  solicitor  in  cases 
where  he  has  been  found  guilty  of  'profes¬ 
sional  misconduct  or  of  conduct  unbecoming 
a  barrister  and  a  solicitor'.  We  can 
think  of  no  reason  why  solicitors  who 
are  incompetent  in  proceedings  before 
the  courts  and  who  demonstrably. retard 
or  interfere  with  the  administration 
of  justice  when  practising  in  the  courts 
should  not  be  subject  to  professional 
disciplinary  proceedings . "99Q 


Until  1977  the  Law  Society  had  little  if  any  access  to  the  in¬ 
surer's  claims  data  and  thus  could  not  identify  the  lawyers 
with  competence  problems.  Indeed  the  Law  Society  was  advised 

that  such  access  would  be  a  breach  of  the  confidential  relation- 

230 

ship  that  arose  out  of  its  role  as  insurance  agent.  In  1977, 

however,  this  agency  relationship  disappeared  when  the  Law  So¬ 
ciety  became  a  partial  self-insurer.  As  a  self-insurer,  the 
Law  Society  can  now  scrutinize  its  claims  data  in  order  to 
spot  the  lawyers  that  are  having  competence  problems.  And, 
where  disciplinary  action  would  be  premature,  a  process  of 

"informal  consultation"  is  employed  to  assist  those  who  are 
2  31 

in  difficulty.  In  this  regard,  the  Law  Society's  Errors 

and  Omissions  Committee  has  agreed  to  assume  a  higher  pro¬ 


file: 


"The  Errors  and  Omissions  Committee 
intends  to  give  direct  counsel  and  assis¬ 
tance  to  members  who,  from  their  record 
of  claims  appear  to  need  it.  They  will 
invite  members  to  attend  a  meeting  of 
the  Committee  to  discuss  the  cause  of 
their  mistakes  and  attempt  to  suggest 
practical  measures  to  preventing  them 
in  the  future.  Instances  of  gross  ne¬ 
gligence  or  repeated  losses  in  similar 
circumstances  will  come  before  the 
Discipline  Committee  and  may  result 
in  charges  of  professional  misconduct.1' 


The  extent  to  which  the  Law  Society’s  disciplinary  body  has  in 
fact  responded  to  competence  matters  is  examined  more  closely 
by  Barry  Reiter. 


******************** 
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D .  AN  EVALUATION 

This  paper  has  proceeded  on  the  theoretical  assumption 
that  civil  liability  can  provide  some  incentive  for  continuing 
professional  competence.  The  real  concern  was  whether  the  va¬ 
rious  constraints  existing  in  the  actual  practice  of  accounting, 
architecture,  engineering  and  law  served  to  minimize  or  elimi¬ 
nate  much  of  this  theoretical  incentive.  Those  factors  that 
could  impede  an  otherwise  effective  civil  liability  vehicle 
have  been  surveyed;  thus  it  should  now  be  possible  to  provide 
a  final  evaluation. 


There  is,  however,  one  threshold  matter  that  deserves 
some  emphasis.  In  this  paper,  any  extensive  analysis  has  not 
been  attempted  of  the  one  factor  that  may  well  have  the 
greatest  influence  on  the  effectiveness  of  the  civil  liability 
mechanism  as  a  workable  competence  incentive:  competitive  market 

pressure.  The  impact  of  this  variable  cannot  be  overstated. 


".  .  .  the  single  most  important  factor 

influencing  the  effectiveness  of  the  civil 
liability  mechanisms  for  a  given  profes¬ 
sion  is  the  extent  to  which  the  practice 
of  the  profession  is  subject  to  competitive 
market  pressures.  In  professions  which  are 
constrained  by  competitive  market  forces, 
the  civil  liability  mechanism  should  be  re¬ 
latively  more  effective.  Conversely,  where 
market  forces  are  weakened  or  essentially 
non-existent,  considerable  inefficiencies 
of  the  mechanism  can  be  predicted ^ ^ 3 


In  the  absence  of  competitive  market  constraints,  the  profes¬ 
sional’s  adoption  of  sub-optimal  methods  of  practice  (e.g. 
procedural  delay  and  "defensive  medicine")  will  go  unchecked. 
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The  financial  discipline  of  the  market  that  would  otherwise 

force  an  internalization  of  the  costs  of  these  inefficiencies, 

2  34 

and  thus  encourage  self-correction,  is  absent.  And  the 

civil  liability  mechanism  s imply  cannot  reach  non-act ionable 
incompetence.  As  the  Ontario  Law  Reform  Commission  noted  in 
the  context  of  the  legal  profession: 

".  .  .  most  incompetence  does  not  mani¬ 

fest  itself  as  actionable  negligence  but 
rather  in  unduly-delayed  lawsuits.  For 
this  the  individual  litigant  probably 
has  no  effective  remedy  (unless  he 
changes  his  1 awy e r  relatively  early 
in  the  case)  and  certainly  the  litiga¬ 
ting  public  suffering  from  protracted 
trials  has  no  remedy  .  .  '"'235 

Nor  can  the  civil  liability  mechanism  deal  effectively  with 
the  "defensive  medicine"  phenomenon.  The  judicial  sensitivity 
to  "custom"  as  a  relevant  index  of  professional  competence  will 
perpetuate  the  ineffectiveness  of  the  civil  liability  mechanism. 
Professor  Prichard  explains: 


"There  are  two  major  reasons  why  the 
defensive  medicine  problem  arises:  the 

absence  of  a  competitive  market  in  the 
delivery  of  medical  services  and,  conse¬ 
quently,  the  use  of  custom  as  the  standard 
of  competence  in  professional  negligence 
actions.  The  absence  of  market  forces 
allows  the  physician  to  adopt  the  defen¬ 
sive  practices  without  financial  penalty 
or  consumer  disapproval  and  the  customary 
practice  standard  incorporates  the  sub- 

optimal  practices  and  indeed,  over  time, 

•  ,  m 

may  require  them. 
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In  sum,  the  effectiveness  of  civil  liability  as  a  competence 
incentive  will  be  seriously  curtailed  where  the  professional 
services  market  is  less  than  competitive.  The  extent  of 
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competition  in  a  particular  market  will  be  influenced  by  several 

factors:  the  relative  substitutability  of  one  profession's 

services  with  that  of  an o t he r ,  ( e . g .  the  design  services  of 

the  architect  and  the  engineer);  the  degree  of  complexity  of 

the  services  rendered  and  the  consumer's  ability  to  make  price/ 

quality  comparisons;  the  source  of  payment  for  the  services-- 

state  insurance  or  private  fee;  the  extent  to  which  the  pro- 
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fession  permits  informational  advertising.  None  of  these 

variables  were  extensively  explored  in  this  paper.  Whether  or 
not  there  exists  an  appropriate  degree  of  competition  in  the 
delivery  of  a  particular  profession's  services  is  a  matter 
that  cannot  be  considered  in  the  context  of  civil  liability 
alone . 

"The  decision  as  to  the  degree  of 
competition  that  is  appropriate  for 
the  regulation  of  a  particular  profes¬ 
sion  will  be  based  primarily  on  factors 
other  than  the  impact  of  competition  on 
civil  liability  and  continuing  competence. 

However  once  the  decision  is  taken,  it 
becomes  the  dominant  variable  in  deter¬ 
mining  the  relative  effectiveness  of 

civil  liab ility . "  „  0 

Z  jo 

The  Professional  Organizations  Committee  is  left  with  the  con¬ 
sideration  of  the  nature  and  extent  of  competition  in  the 
practice  of  accounting,  architecture,  engineering  and  law. 

The  necessary  caveats  with  respect  to  the  overall  effectiveness 
of  the  civil  liability  mechanism  as  a  competence  incentive  have 
been  articulated.  Of  course  it  is  still  possible  to  evaluate 
the  effectiveness  of  the  civil  liability  mechanism  as  a  vehicle 
for  the  regulation  and  control  of  actionable  incompetence.  This 
task  is  turned  to,  now. 
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1.  Accountants .  In  the  canvass  of  the  various  determi¬ 
nants  that  are  at  play  with  respect  to  Ontario  chartered  ac¬ 
countants,  several  conclusions  were  suggested.  First,  victim- 
initiative  is  not  a  significant  concern.  The  clients'  ability 
to  recognize  and  attribute  incompetence-related  losses  is  un¬ 
surpassed.  Secondly,  the  adjudication  process  is  unencumbered 
by  the  more  usual  instances  of  judicial  inflexibility.  A  major 
expansion  of  the  C.A. 's  liability  has  been  seen.  Indeed,  the 
ICAO's  current  worry  is  that  the  expansion  of  liability  may 

be  coupled  with  class  action  reforms  with  the  result  that  "the 

accounting  profession  may  well  be  unable  to  bear  the  burden  of 
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increased  exposure."  There  are,  however,  several  substantial 

factors  that  detract  from  the  potential  effectiveness  of  the 
civil  liability  mechanism:  the  absence  of  compulsory  insurance, 

the  absence  of  a  significant  deductible,  a  non-experience  rating 
scheme,  and  a  less  than  effective  professional  relationship  with 
the  private  insurers.  Taken  together  these  factors  can  only 
impede  the  development  of  a  systematic  approach  to  malpractice 
claims.  No  comprehensive  loss  control  program  has  been  insti¬ 
tuted.  No  attempt  has  yet  been  made  to  regularize  the  response 
of  the  disciplinary  body  to  individual  competence  problems. 

In  sum,  civil  liability  seems  to  be  effective  but  only  as  a 
compensation  mechanism. 

2.  Architects  and  Engineers.  Here  again,  the  constraints 

that  could  potentially  affect  the  adjudicative  process  are 
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uniformly  insignificant.  The  judicially-imposed  liability 
rules  are  sufficiently  expansive.  Indeed  the  current  presi¬ 
dent  of  the  OAA  has  suggested  that  the  courts  have  gone  too 

far--that  an  "unfair  burden  of  liability"  has  been  imposed  and 
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that  "too  much  is  expected  of  architects."  The  fact  is, 

however,  that  not  all  victims  resort  to  litigation.  The  extent 

2  41 

to  which  some  of  the  profession’s  clients  are  "uninformed" 
and  thus  unable  to  clear  the  recognition  and  attribution  hurdles 
is  a  matter  of  some  significance.  The  insurance-related  factors 
prove  more  positive.  Although  the  professions  have  not  opted 
for  compulsory  insurance,  the  RAIC-  and  CCPE - spon sored  National 
Program  is  quite  impressive.  The  premiums  are  risk-rated.  There 
are  minimum  deductibles.  And  the  relationship  both  professions 
have  with  the  National  Program  Administrator  is  excellent.  The 
claims  data  is  systematically  reviewed;  there  is  close  co-opera¬ 
tion  and  communication  between  the  Joint  Insurance  Committee 
and  the  NPA;  a  comprehensive  loss  control  program  has  now  been 
operational  for  several  years.  Has  the  civil  liability  mecha¬ 
nism  influenced  professional  competence?  According  to  the 
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National  Program  Administrator  it  has.  The  CCPE  agrees. 

In  its  view,  the  absence  of  an  Amer i can- s ty le  liability  crisis 

"is  due  entirely  to  the  benefits  of  the  [national]  program 

which  introduced  for  the  first  time  anywhere  in  the  world, 

consolidation  of  premium,  introduction  of  loss  control  through 
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seminars  and  bulletins  and  expert  claims  handling." 
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3 .  Lawyers .  In  the  case  of  the  legal  profession,  the  effective¬ 

ness  of  the  civil  liability  mechanism  is  significantly  enhanced  by 
the  profession's  insurance  arrangement.  The  Law  Society 
has  instituted  an  universal  and  compulsory  group  insurance 
plan  with  a  substantial  self-insurance  component.  This  means 
that  the  claims  data  can  be  easily  collected  and  interpreted 
for  the  implementation  of  appropriate  loss  prevention  measures. 
Individual  competence  problems  are  being  identified  and  dealt 
with,  either  informally  through  the  Errors  and  Omissions  Com¬ 
mittee  or  more  formally  through  the  disciplinary  mechanism. 

The  individual  lawyer  finds  an  additional  incentive  in  the 
$5000  minimum  deductible.  In  sum,  the  insurance  factor  is 
not  a  significant  constraint.  The  major  constraints  are 
elsewhere.  First,  they  operate  in  the  context  of  victim- 
initiative.  The  vast  majority  of  the  legal  profession's 
individual-clients  will  rarely  claim  malpractice  or  resort 
to  litigation  to  recover  damages  from  a  negligent  lawyer. 

The  reasons  have  already  been  canvassed:  information  barriers; 

costs  barriers.  The  second  major  area  of  constraints  exists  in 
the  adjudication  process.  Although  the  general  standard  of 
care  is  not  unlike  that  expected  of  other  professionals,  it 
is  fair  to  say  that: 

"The  lawyer  who  commits  a  malpractice 
in  the  representation  of  his  clients 
.  .  .  is  protected  by  a  maze  of  ancient 

legal  privileges  which  make  it  virtually 
impossible  for  the  injured  client  to 
be  made  whole.” OA/ 
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The  procedural  roadblocks  are  many— pr ivi ty ,  the  "suit  within  a 
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suit"  hurdle,  the  barrister’s  immunity  from  in-court  negli¬ 

gence,  etc.  In  sum,  notwithstanding  the  positive  pressures  of 
the  insurance  arrangement,  the  civil  liability  mechanism  in 
the  context  of  the  legal  profession  is  not  a  major  competence 
incentive. 


4.  Conclusion .  Not  surprisingly,  the  relative  effective¬ 

ness  of  the  civil  liability  mechanism  as  a  competence  incentive 
varies  from  profession  to  profession.  With  architects  and  engi¬ 
neers,  the  civil  liability  mechanism  appears  to  be  relatively 
effective.  In  the  accounting  and  legal  professions,  the  mecha¬ 
nism  is  less  effective.  Nonetheless  every  profession  has  felt 
to  some  extent  the  impact  of  professional  liability  and,  again 
to  some  extent,  has  attempted  to  respond  through  various  insurance 
and  loss  prevention  programs.  Can  the  civil  liability  mechanism 
perform  a  useful  function  as  a  competence  incentive? 

Professor  Prichard's  perspective  is  supported: 


.  in  the  apparent  absence  of  a 
superior  alternative  mechanism,  civil 
liability,  with  its  advantage  of  flexi¬ 
bility,  dynamism,  indirectness  and  indi¬ 
viduality,  is  a  relatively  attractive 
and  effective  tool  for  achieving  minimum 
levels  of  continuing  competence.  An  en¬ 
lightened  policy  should,  in  most  cases, 
include  civil  liability  as  one  element 
in  the  calculus  of  institutional  arrange¬ 
ments  in  the  search  for  competence."  . , 


That  is  not  to  say,  however,  that  the  civil  liability  mecha¬ 
nism  as  it  currently  operates  in  the  practice  of  accounting, 
architecture,  engineering  and  law  is  working  satisfactorily. 
It  is  submitted  that  extensive  reforms  are  necessary  before 
civil  liability  can  in  fact  claim  the  theoretical  advantages 
suggested  by  Professor  Prichard.  The  necessary  reforms  are 
itemized  in  Part  E. 


******************** 
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E .  RECOMMENDATIONS 

( i )  Improving  Victim-Initiative 

1.  Increased  Information.  It  is  imperative  that  more  in¬ 

formation  be  provided  to  individual  clients  of  pro¬ 
fessional  services.  Even  the  most  sophisticated 
clients  have  indicated  a  need  for  more  information 
about  the  professional  services  being  supplied--the 
fees  charged,  the  type  and  quality  of  the  work  pro¬ 
mised,  the  available  redress  or  complaint  mechanisms 
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etc.  The  legal  profession  deserves  the  most  cri¬ 

ticism  in  this  respect.  What  is  desperately  needed 
is  an  increased  public  awareness  of  professional 
services.  Informational  advertising  would  be  an 
important  component  of  a  "client  education"  program. 
The  question  of  advertising  is,  of  course,  closely 
related  to  the  more  fundamental  issue  of  competition 
Caveats  have  already  been  registered  on  this  point. 
It  is  nonetheless  recommended  that  the  POC  continue 
to  research  the  question  of  the  appropriate  degree 
of  competition  in  each  of  the  four  professions  with 
view  to  encouraging  a  more  active  information  market 

2.  Standard  Setting  by  the  Profession  Itself.  The  existing 

information  deficiencies  could  be  significantly  im¬ 
proved  if  each  profession  undertook  to  set  requisite 
performance  standards.  The  setting  of  standards 
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would  require  a  careful  analysis  of  the  more  pre¬ 
valent  pitfalls  in  the  delivery  of  the  profession’s 
services  and  a  meaningful  description  of  the  ex¬ 
pected  standards  of  care  and  skill.  The  task  itself 
would  be  formidable  but  the  benefits  would  be  sub¬ 
stantial,  both  for  the  client  and  the  profession 
itself  : 


"Once  established,  these  standards 
will  both  aid  outsiders  in  taking  effec¬ 
tive  action  in  dealing  with  incompetence 
as  it  concerns  their  interests,  and  will 
simultaneously  restrain  the  range  of  dis¬ 
cretion  outsiders  have  in  dealing  with 
matters  that  directly  affect  the  prof es- 


It  is  recognized  that  some  professional 
tasks  will  not  lend  themselves  to  an  exercise  of 
standard-setting.  However,  to  the  extent  that  it 
is  possible,  it  is  recommended  that  the  four  professions 
under  study  be  encouraged  to  develop  and  publicize 
performance  standards.  Of  course,  any  standard¬ 
setting  exercise  that  is  attempted  by  the  profes¬ 
sion’s  governing  body  will  require  complete  access 
to  claims  data.  The  need  for  mandatory  data 


disclosure  is  discussed  below. 
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3.  Lawyer  Lists .  Victim  initiative  could  also  be  improved 

if  injured  clients  were  reassured  that  legal  counsel 
was  available  for  the  institution  of  malpractice  pro¬ 
ceedings.  Although  the  evidence  to  date  does  not 
indicate  any  serious  problem  in  this  regard,  the  POC 

may  choose  to  adopt  the  suggestion  in  the  United 
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Kingdom’s  Lay  Observer’s  Report  that  lists  of 

lawyers  who  have  the  skill  and  experience  for  profes¬ 
sional  negligence  litigation  be  compiled  and  available 
to  the  public  on  demand. 

4.  Contingent  Fees.  It  is  recommended  that  the  POC  urge  the 

province  seriously  to  consider  permitting  contingent  fee 

arrangements.  The  arguments  favouring  this  reform  of  the 
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costs  rules  are  compelling.  And,  if  one  concludes 

that  civil  liability  is  indeed  an  important  mechanism 

for  maintaining  professional  competence,  "then  a  fee 

arrangement  which  facilitates  its  operation  should 
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be  encouraged,  not  attacked."  There  is  of  course 

much  controversy  in  the  literature  with  respect  to 
contingent  fee  proposals.  Perhaps  a  limited  and  controlled 
experimentation  period  would  be  an  appropriate  compromise 
as  well  as  an  effective  test  vehicle. 

( i i )  Facilitating  the  Adjudication  Process 

5.  Limitation  Periods.  The  Attorney-General  of  Ontario  is 

quite  correct  when  he  describes  the  present  limita¬ 
tions  statute  as  "obscure  .  .  .  archaic,  and  out  of 
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harmony  with  modern  conditions."  It  is  parti¬ 

cularly  important  that  professional 
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malpractice  actions  not  be  otherwise  impeded  by 

an  ambiguous  and  often-times  unfair  limitations 

period.  It  should  be  made  plain  statutorily  that 

the  limitation  period  does  not  begin  to  run  until 

the  injury  has  occurred.  The  POC  should  support 
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the  Proposed  Limitations  Act. 

6.  Other  Procedural  Reforms.  One  example  of  a  procedural 

barrier  that  deserves  further  analysis  is  the  re¬ 
quirement  that  a  plaintiff  who  alleges  legal  mal¬ 
practice  on  the  basis  of  a  missed  limitations  period 
demonstrate  that  his  original  action  would  have 
succeeded  if  the  attorney  had  not  been  negligent. 

This  "trial  within  a  trial"  procedure  has  been  cri¬ 
ticized  as  a  "self-serving  and  primitive"^^  require¬ 
ment.  One  writer  has  argued  that  the  burden  should 
be  shifted  to  the  defendant  lawyer  in  such  cases 

to  demonstrate  that  the  client's  cause  of  action 
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lacked  merit.  It  is  recommended  that  further 

research  be  conducted  into  these  and  other  proce¬ 
dural  impediments. 

7.  Publicize  Court  Awards.  In  addition  to  the  financial 

incentive  provided  by  a  damages  award,  there  is  a 
non- f inancial  incentive--the  moral  stigma  that 
attaches  to  a  judicial  finding  of  professional 
negligence.  This  incentive  should  be  strengthened 


72 


by  requiring  widespread  publication  of  the  malpractice 
action  and  its  outcome. 


8.  Peer-Review  Mechanisms.  This  paper  has  said  very  little 

about  alternatives  to  the  existing  court-oriented  adjudi¬ 
cation  process.  Several  American  jurisdictions  have 
been  experimenting  with  non-curial  mechanisms  for  the 
resolution  of  professional  negligence  claims.  Arguments 
have  been  made  that  Professional  Standards  Review  Organi¬ 
zations  (PSRO's)  utilizing  peer  and  lay  person  adjudicators 

are  more  efficient  and  in  the  overall  more  effective  with 
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respect  to  continuing  competence. 


Others  have  criti¬ 


cized  these  panels  as  being  too  costly,  toothless,  bureau- 
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cratically  unmanageable  and  inherently  unfair. 

The  entire  question  of  institutional  design  of 
the  imposition  of  civil  liability  is  a  matter  that  will 
require  further  discussion  once  the  overall  effectiveness 
of  the  civil  liability  mechanism  has  been  determined.  To 
date  no  empirical  data  have  been  collected  with  respect  to 
the  general  effectiveness  of  the  non-curial  review  panels 
The  POC  may  wish  to  encourage  further  research  in  this  area. 
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(iii)  Dealing  with  the  Insurance  Factor 
9.  Compulsory  Insurance.  It  is  recommended  that  the  ICAO, 
the  OAA  and  the  APEO  require  their  members  to  carry 
professional  liability  insurance  as  a  condition  of 
professional  practice.  The  Law  Society  has  already 


73 


done  so  and  the  benefits  are  evident.  First,  com¬ 
pulsory  insurance  means  a  greater  opportunity  for 
the  compensation  of  all  losses  caused  by  a  pro¬ 
fessional's  negligence.  Secondly,  and  more  impor¬ 
tantly  for  the  purposes  of  this  paper,  mandatory 
insurance  would  yield  a  more  complete  data  base  thereby 
allowing  greater  accuracy  in  the  design  of  continuing 
education  and  loss  prevention  programs.  The  concern 
of  the  OAA  that  compulsory  insurance  would  give  the 
insurer  too  much  control  over  who  could  or  would 
not  practice  architecture  is  unfounded.  With  many 

insurers  serving  the  profession,  the  concentrated 
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power  base  would  not  materialize.  And  even  if 

the  insurance  is  provided  by  a  single  insurer,  the 
Law  Society's  experience  refutes  the  OAA's  concern. 
Finally,  if  compulsory  insurance  at  sufficiently 
high  levels  of  coverage  were  adopted  then  firm 
incorporation  and  limited  liability  could  be 
extended  with  little  risk  of  uncompensated  losses 
being  imposed  on  involuntary  parties.  This  latter 
point  is  made  by  Professor  Prichard  in  his  paper 
on  Incorporation  by  Professionals  . 

10.  A  Self-Insurance  Component.  The  incentive  value  of  the 

profession  itself  acting  as  a  partial  self-insurer  has 
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already  been  discussed.  The  motivation  to 

collect,  interpret  and  improve  the  professional 
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negligence  data  is  particularly  acute  when  "the 

cost  of  our  mistakes  are  paid  from  our  own 
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pockets" . "  It  is  recommended  that  a  substantial 

self-insurance  component  complement  the  compulsory 
insurance  plans  proposed  above. 


11.  Substantial  Deductibles.  The  incentive  for  continuing 
competence  created  by  the  imposition  of  civil  lia¬ 
bility  is  virtually  eliminated  if  the  professional's 
insurance  package  has  a  nominal  or  non-existent 
deductible.  It  is  absolutely  imperative  from  a 
deterrence  perspective  that  the  professional  insur¬ 
ance  plan  carry  a  substantial,  uninsurable  deductible 
requirement.  It  may  also  be  desirable  to  structure 
a  differential  deductible  that  can  be  correlated 
with  either  the  extent  of  injury  or  the  type  of 
injury.  Professor  Prichard  explains: 

"Although  mandatory  deductibles  can  create 
financial  incentives,  if  the  deductible  is 
the  same  for  all  mal o c cur r en ce s ,  from  an 
incentive  point  of  view,  professionals 
will  not  distinguish  among  injuries  resul¬ 
ting  in  damages  greater  than  the  deductible 
limit.  As  a  result,  the  most  serious  in¬ 
juries  and  considerably  lesser  ones  would 
presumably  be  avoided  with  the  same  fre¬ 
quency.  This  could  be  corrected  by  cor¬ 
relating  the  deductible  level  with  the 
amount  of  damages,  or,  less  precisely, 
with  the  type  of  injury." 

ZD  j 

The  B.C.  Law  Society,  for  example,  has  injected  one 
differential  into  its  deductible  requirement s-- the 
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usual  $3,000  individual  deductible  has  been  raised 
to  $10,000  for  any  claim  arising  out  of  a  missed 
limitation  period.  It  is  recommended  that  profes¬ 
sional  liability  insurance  plans  carry  a  substantial 
and  differentiating  non-insurable  deductible  re¬ 
quirement  . 


12.  Experience- Rating .  Although  the  incentive  value  of 

individual  risk-rating  is  obvious,  the  costs  would 
be  severe  as  well.  A  strictly  applied  experience¬ 
rating  could  inhibit  the  early  reporting  of  claims 
and  thus  prejudice  not  only  the  insurer  but  the 
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profession  in  its  efforts  to  compile  accurate  data. 

It  could  also  carry  disastrous  financial  consequences 
for  individuals  in  practice.  It  is  submitted  that  it  is 
not  essential  that  premiums  be  ind i vidua  1 ly  risk  rated 
i f  the  other  recommendations  in  this  Part  are  imple¬ 
mented  . 


( iv)  Improving  the  Response  of  the  Profession  as  a  Whole 

13.  Mandatory  Data  Disclosure  by  Insurer.  It  is  imperative 
that  the  insurer  be  required  to  disclose  to  the  re¬ 
levant  professional  body  at  regular  intervals  the 
full  incidence  and  costs  of  the  claims  that  have 
been  made.  The  insurer  should  be  required  to 
systematize  the  data  collection  in  a  comprehensive 
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and  understandable  way .  Extensive  accessibility 

to  the  claims  data  is  the  sine  qua  non  for  any  ef¬ 
fective  continuing  education  or  loss  prevention 
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program. 

14.  A  Comprehensive  Loss  Control  Program.  It  is  recommended 

that  the  accounting  and  legal  professions  follow 
the  lead  of  the  architects  and  engineers  and  assume 
a  more  aggressive  attitude  toward  continuing  educa¬ 
tion  and  loss  prevention.  The  National  Program 
Administrator’s  seminar-attendance  incentives,  loss 
control  bulletins,  professional  liability  handbooks 
and  claims  incidence  updates  are  features  that  de¬ 
serve  serious  consideration  and,  ideally,  implemen- 
tat ion . 

15.  Internal  Regulation  of  Incompetence.  It  is  recommended 

that  the  disciplinary  body  for  each  profession  as¬ 
sume  a  higher  profile  with  respect  to  individual 
incidents  of  professional  incompetence.  The  dis¬ 
ciplinary  body  should  have  access  to  any  relevant 
claims  data,  including  individual  files.  Finally, 
all  transcripts  of  any  malpractice  action  involving 
a  member  of  the  profession,  should  be  forwarded  to 
the  disciplinary  body. 
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( v)  Other 

16.  Firm  Structure  and  Limited  Liability.  In  his  study  of  firm 
structure  and  incorporation.  Professor  Prichard 
stressed  that  the  corporate  form  ultimately  selected 
by  the  POC  as  most  appropriate  in  the  context  of  pro¬ 
fessional  services  should  reflect  the  conclusions 

reached  on  such  related  substantive  issues  as  civil 
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liability.  The  conclusion  reached  in  this  paper 

can  be  stated  succinctly:  civil  liability  can  pro¬ 

vide  a  significant  incentive  for  continuing  profes¬ 
sional  competence  i f  the  recommendations  noted  above 
are  implemented;  otherwise  the  mechanism  will  flounder 
as  a  third-best  and  largely  ineffective  competence 
incentive.  How  is  this  conclusion  relevant  to  a 
discussion  of  corporate  form  and  limited  liability? 

It  is  our  position  that  the  deterrence  value  of 
civil  liability  would  not  be  significantly  affected 
by  a  statutory  shift  from  the  traditional  notion  of 
joint  and  several  liability  to  that  of  limited  lia¬ 
bility.  This  is  largely  the  consequence  of  prevailing 
market  and  liability  insurance  factors.  These  factors 
have  been  extensively  explored  by  Professor  Prins 
in  a  recent  American  journal  of  law  reform. 

The  only  significant  consequence  of  a  shift  to  limited 
tort  liability  will  be  one  of  compensation:  a 

limited  liability  regime  will  mean  a  smaller  asset 


base  and  thus  a  smaller  compensation  fund  than 
would  otherwise  be  available.  In  order  to 
protect  the  victims  of  negligent  professional  ser¬ 
vices  adequately,  limited  liability  should  be  permitted 
only  where  the  professional  firm  has  provided 
adequate  security  for  financial  responsibility. 

It  is  submitted  that  the  "third  model  alternative" 

suggested  in  the  Model  Professional  Corporation 
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Supplement  be  endorsed. “ 


*  A  ************  /«  ■k  *  A  * 


79 


TABLE 


Weighted  Average  Distribution  of  Gross  Fees 

For  All  CA  Firms  by  Selected  Client  Groups 
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SOURCE:  F.  Lazar,  M.  Sievers  and  D.  Thornton, 

An  Analysis  of  the  Practice  of  Public 
Accounting  in  Ontario,  Working  Paper 
#8  prepared  for  the  Professional 
Organizations  Committee,  1978. 


Percentage  of  Gross  Fees  Earned  by 
CA  Firms  of  Different  Size,  by  Client  Groups 
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Number  of  CA  Firms,  by  Size,  That  Receive  Zero  Percent  of  Their  Gross  Fees, 
or  Fifty  Percent  or  More  of  Their  Gross  Fees  From  Business 
Clients  of  Varying  Size  or  From  Individuals 
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TABLE  4 


ICAO 

Lloyds-Minet  Insurance  Plan  by  Level 

o  f 

Firms 

681) 

Coverage  and  Number  of 

#  of  Ontario  Firms 

Level  of  Coverage  (1976  Total:  542) 

Firms 

%  of  Total 

#  of  Ontario 
(1978  Total: 

$  100,000. 

114 

21% 

143 

500,000. 

217 

40 

2  72 

1,000,000. 

152 

2  8 

191 

2 ,000,000. 

43 

8 

54 

5 , 000 , 000. 

11 

2 

14 

10,000,000. 

5 

1 

7 

TOTALS 

542 

100% 

681 

SOURCE :  ICAO  Letter  of  June  10,  1977  to  POC 

Interview  with  J.  Adelstein 
(ICAO)  March  16,  1978 


NOTE :  In  March  1978  only  681  out  of  approximately 

1200  Ontario  "units"  were  insured  under  the 
ICAO  Lloyds- Minet  Plan.  No  data  is  available 
re  the  other  insurers,  levels  of  coverage, 
etc. 
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TABLE 


The  Lloyds-Minet  "Self-Rating  Table" 


Self-Rating  Table 

Id  calculate  annual  premium  for  required  coverage  level, 
complete  section  (a)  AND,  It  desired,  ONE  OE  (b),  (c),  (d ) , 
<e)  or  If)  and  total  Note:  for  coverage  up  to  $2,000,000, 
there  is  no  annual  aggregate  loss  limit  ian>  number  of  losses 
ot  up  to  $2,000,000  can  be  incurred)  On  coverage  over 
$2,000,000,  losses  in  a  policy  year  are  limned  to  the  aggre¬ 
gate  of  the  portion  of  losses  e' reeding  $2,000,000  that  do 
not  exceed  the  amount  of  your  coverage  over  $2,000,000 


I .  (a ) 


Basil  coverage  SI 00.000 


no  deductible 


Total  number  of 
CICA  members  In  firm 


I 

3 

4 


7  1 0 

II  15 
I  o+ 


Tola!  annual  cost 
per  CICA  member 

$ 

212. 

1X0. 

143. 

133. 

1  27. 

122. 

I  I  7. 

I I  I 
106 


Trial  cost  for  t  asic  limit 


No.  off  1  <  A 

members  .  \  S  .  -  $ 

applicable  com 
per  member  tor 
size  of  firm 


2.  \ N I).  11  COVE  R  \CiE  OVER  $100,000  IS 
DESIRE  L>,  ONE.  ON'  $  OE  IbllOlfl 

ib)  Addition.:!  .'400.000  coverage  to 
bring  logo  ."versee  lo  $300,000 
per  los 

No.  of  Partners  .  \  53.  - 

No.  of  1  mployed  t  A’s:  .  \  32.  ; 

,c)  Additional  $900,000  coverage  to 
bring  total  coverage  to  $  I  ,00! .1,000 
per  loss 

N<>.  of  Partners  .  x  80.  - 

No  of  Employed  CA’s  .  \  53. 

id)  Additional  $1,900,000  coverage  n 
tiring  total  coverage  to  $2,000,000 
per  loss 

No.  ot  Partners'  .  \  133. 

No.  of  Employed  CA’s  .  \  SO.  r 

lu)  Addiliunal  S4.900.000  coverage  to 
bring  total  coverage  to  $5,000,000 
(i)  $2,000,000  tor  each  and  every 

loss  plus 

til)  $3,000,000  each  and  every 
loss,  and  in  total,  in  an>  policy 
year  in  excess  of  til  above 

No.  ol  Partners:  . x  212.  = 

No.  of  Employed  CA’s:  .  ..  x  106.  ~ 

(fi  Addiiional  $9,900,000  coverage  to 
bring  total  coverage  to  $10,000,000 
(i >  $2,000,000  for  each  and  every 

loss  plus 

(li)  $8,000,000  each  and  every 
loss,  and  in  total,  in  any  policy 
year  in  excess  of  (i)  above 

No.  of  Partners:  .  \  292.  = 

No.  of  Employed  CA‘s:  x  148.  = 

Total  annual  cost  section  (ai  plus 
(b),  (c),  (d).  (e)  or  ft)  if  required 


$ 

5 


$  . 


X 


s, 


s 


$ 

s 

$ 


Note:  All  annual  costs  shown  include  an  Insurance  Commit¬ 
tee  administration  charge.  Your  policy  will  only  indicate  the 
insurance  premium  before  this  charge  while  you  will  be  billed 
for  the  total  cost  as  shown. 
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SOURCE :  CICA  Lloyds-Minet  Information 

Brochure :  "To  Err  is  Human.  .  But 

It  Helps  to  be  Insured7*  (1976) 
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TABLE _ 6 

Architects  and  Engineers:  Distribution  by  Client  Type 


Distribution  of  Client  Types 
(%  of  all  clients) 

Architectural  Engineering  Mixed 
lient  Type  _ Firms _  F  i  rms  Firms 


1.  Industrial  and  commercial 


comp  anies 

22 

39 

34 

2  . 

Real  estate  development 
companies 

20 

14 

22 

3. 

Non-profit  institutions 

10 

3 

6 

4  . 

Government  (all  levels) 

21 

22 

23 

5  . 

Individuals 

23 

6 

7 

6 . 

Architecture  or  engineering 
f  i  rms 

3 

14 

6 

/  . 

Other  -  contractors 

4.1 

1 

1 

8 . 

-  mining  corporations 

0 

1 

0 

9  . 

-  other 

1 

2 

1 

TOTAL 

100 

100 

100 

SOURCE :  D.  Dewees,  S.  Makuch  and  A.  Waterhouse, 

An  Analysis  of  the  Practice  of  Architecture 
and  Engineering  in  Ontario,  Working  Paper 
#1  prepared  for  the  Professional  Organizations 
Committee,  1978,  Table  III. B. 24. 
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TABLE  7 


Architects  and  Engineers:  Client  Survey 


1 .  The  Sample  by  Client-Type 

(1)  Government  and  Non-Profit  Institutions: 

Res iden  t i al  3 

(2)  Government  and  Non-Profit  Institutions: 

N on- Re s i den t i  a  1  12 

(3)  Government:  Road  and  Highway  Design  3 

(4)  Private  Sector:  Residential  17 

(5)  Private  Sector:  Non- Residential  14 

(6)  Individuals  0 


Total  S  amp  1 e  49 


2 .  "Shopping  Around" 


Responses  to  Question  8  of  this  Client  Survey  indicate  that 
from  86%  to  100%  of  the  c  1  i ent - s amp  1 e  made  their  final  selec¬ 
tion  of  firm  from  a  list  of  alternatives. 

Responses  to  Question  10  of  the  Survey  indicate  that  the 
selection  was  made  on  the  basis  of  the  following 
major  criteria: 

(1)  References  from  other  organizations; 

(2)  References  from  other  design  firms; 

(3)  References  from  prime  consultant; 

(4)  Price; 

(5)  Specialized  capabilities; 

(6)  Expertise  of  staff; 

(7)  Size  of  firm. 


SOURCE : 


Professional  Organizations  Committee  - 
Client  Survey  -  Architecture  and 
Engineering  (  1977)  . 
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TABLE _ 10 

Architects  and  Engineers:  Client  Survey 


Problem  Resolution  by  "Informed  C 1 i en t / Un in f o rme d  Client" 


Resolution 

Info  rme  d 

Un  in  f  o  rme  d 

1. 

negotiation 

17% 

31% 

2  . 

corrected  by  client 

42 

46 

3. 

corrected  by  consultant 

8 

8 

4  . 

termination  of  relation 

8 

15 

5  . 

litigation 

17 

- 

6. 

other 

8 

— 

n  = 

(12) 

(13) 

Satisfaction  with  Resolution 

Response 

In  f  o  rme  d 

Un in  forme  d 

1. 

yes 

40% 

46% 

2  . 

n  o 

30 

8 

3. 

p  art ly 

20 

46 

4. 

not  yet  resolved 

10 

- 

n  = 

(10) 

(13) 

SOURCE:  Professional  Organizations  Committee  -  Client  Survey  - 
Architecture  and  Engineering  (1977). 

NOTE :  The  client  is  "informed"  if: 

1.  the  client  has  technical  knowledge  about  the  architec¬ 
tural  or  engineering  aspects  of  the  project. 

2.  the  client  has  experience  in  the  building  industry,  an  d 

3.  the  client  has  empathy  or  appreciation  of  architectural 
or  engineering  input  in  building  design. 

The  client  is  "uninformed"  if: 

The  client  has  limited  or  no  knowledge  of  the 
technical  and  economic  aspects  of  the  building 
industry. 


SOU RCE :  Professional  Organizations  Committee  -  Client  Survey 
Architecture  and  Engineering  (1977). 
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TABLE _ 

Architects*  and  Engineers*  National  Program 
Level  of  Coverage  by  Size  of  Fee  Income  of  Firm 


Fee  Income 


Estimated 

Average  Limits  Selected 


Under  $  100,000  annually 

$  100,000 

30% 

250,000 

70% 

$100,000.  -$250,000  annually 

$  100,000 

1 0% 

250,000 

85% 

500,000 

5% 

$250,000.  -  $500,000.  annually 

$  100,000. 

5% 

250,000 

85% 

500,000. 

1 0% 

$500,000  -$1,000,000.  annually 

$  100,000 

1  (Zr 

250,000. 

75% 

500,000 

20% 

1,000,000 

4% 

Over  $  1 ,000,000.  annually 

$  250,000. 

30% 

500,000 

45% 

1,000,000. 

15% 

2,000,000. 

6% 

5,000,000. 

4% 

Present  insurance  capacity  under  the  R  A.I.C.  and  Cana¬ 
dian  Engineers  sponsored  Programs  makes  limits  of  up  to  $5 
Million  readily  available.  Limits  in  excess  of  $5  Million,  up  to 
$10  Million,  can  be  arranged  by  special  reinsurance  arrange¬ 
ments,  but  are  not  readily  available  and  the  cost  is  somewhat 
unpredictable. 


SOURCE ;  National  Program  Administrator, 
Bulletin  No. 30 ,  "Selection  of  Limits 
and  Deductibles,"  at  p.3 
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12 


TABLE 

Architects*  and  Engineers’  National  Program  —  Claims  by  Origin 

Distribution  of  Claims  by  Origin  (Canada)  to  Dec. 31,  1975 

DISTRIBUTION  OF  CLAIMS  BY  ORIGIN1 (CANADA) 


TABLE  I 


Discipline 

Design  Error 
!  $ 

Inadequate 

Supervision 

1  $ 

Workmanship 

1  $ 

Miscellaneous 
.  S  $ 

Totals 

1 

$ 

^Architectural 

18.3 

31.1 

13.0 

15.9 

4.2 

0.5 

7.5 

4.8 

43.0 

52.3 

(Architectural 

excl.  roofs) 

(13.7) 

(26.8) 

(9.9) 

(12.1) 

(3.1) 

(0.4) 

(4.6) 

(4.1) 

(43.3) 

aStructural 

10.4 

20.8 

5.2 

7.2 

2.4 

0.8 

6.5 

6.6 

24.5 

35.4 

(Structural 

excl.  roofs) 

(5.7) 

(10.2) 

(3.6) 

(4.5) 

(1.3) 

(0.6) 

(3.6) 

(3.0) 

(14.2) 

(18.3) 

(Roof  Problems) 

(9.3) 

(14.8) 

(4.7) 

(5  5) 

(2.1) 

(0.5) 

(6.0) 

(5.0) 

(22.1) 

(25.8) 

“Soils 

1.1 

0.4 

0.6 

2.5 

0.4 

0.2 

0.5 

0.0 

2.6 

3.0 

“Mechanical 

4.2 

1.2 

2.7 

0.8 

0.8 

0.2 

2.9 

0.8 

10.6 

3.0 

“Other  Engineering 

1.2 

0.2 

6.7 

3.4 

0.4 

Nil 

11.0 

2.7 

19.3 

6.3 

S 

35.2 

53.7 

28.2 

28.9 

8.2 

1.7 

28.4 

14.8 

100.0 

100.0 

!  =  %  of  claims  incidence 
$  =  %  of  total  claims  cost 

To  December  31,  1975 


Premium  and  Loss  by  Project  Type 


TO  DECEMBER  31, 

1975 

TABLE  It 

% 

Incurred 

PROJECT  TYPE 

%  Premium 

Losses 

%  Permissible 

Residential  (Low) 

13.6% 

7.2% 

9.5% 

(High) 

6.9% 

8.8% 

4.8% 

Recreational 

5.0% 

5.3% 

3.5% 

Industrial 

4.3% 

0.8% 

3.1% 

Commercial 

28.2% 

17.8% 

19.7% 

Institutional 

33.6% 

51.5% 

23.5% 

Miscellaneous 

8.4% 

1.7% 

5.9% 

TOTALS 

100.0% 

93.1% 

70.0% 

\ 


SOURCE :  RAIC  Annual  Report ,  1975-76  at  p.15 
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Architects'  and  Engineers'  National  Program  —  Premiums/Losses  Data 

1 .  Architects'  P remiums /Los ses  by  Project-Type  to 

December  31,  1975 


FIGURE  1  (ARCH.) 


2 .  Engineers'  P remiums / Los ses  by  Project-Type  to 

December  31,  1975 


FIGURE  2  (ENG.) 


90*- 


80%  — 


70% - 


to  60% - 

Z 

3 

5 

£  50%  - 

H 

U> 

Z 

a*  40*  - 


SOURCE :  National  Program  Administrator, 

Special  Bulletin  to  the  Profession, 
June  1976 
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TABLE  18 


Architects’  National 

Prog 

ram  --  Claims  History 

History  of  Insurance  Rates 

19  70 

to  1976 

YEAR 

Bui lding  Cos  ts 
in  Canada 

RAIC 

Rate 

Avg . 
Changes 

USA  Architects 

Rate  Changes  (AIA) 

19  70 

100 

100 

100 

19  71 

109 

(  9%) 

110 

(10%) 

133 

(33%) 

1972 

120.6 

(10.7%) 

129.3 

(17%) 

178.2 

(34%) 

19  73 

133.8 

(11.01%) 

134.2 

(  4%) 

213.8 

(20%) 

19  74 

148.9 

(11.3%) 

152  .  1 

(13%) 

2  65.2 

(24%) 

19  75 

176.3 

(18.4%) 

178.  4 

(17%) 

461.3 

(76%) 

1976 

(Proj  ected) 

2  78.1 

S  ummary 

of  Number  of  Claims 

(  C  an  ad  a ) 

No.  of  Claims 

Under 

$1000 

264 

$1000 

to  $5000 

125 

$5000 

to  $10,000 

88 

$10,000  to  $50,000 

66 

$50,000  to  $100,000 

12 

More 

than  $100,000 

10 

565 


SOURCE :  RAIC  Letter  to  the  Profession, 

September  19,  1975 
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TABLE _ 19 

Architects*  National  Program  —  Claims  Distribution  by  Region 

Distribution  of  Losses /Premiums  by  Region 


//  of  Claims  % 

of  Losses  % 

of  $Premiums 

Atlantic 

19 

4.  3% 

3.  8% 

Quebec 

245 

37.9 

36.  9 

Ontario 

160 

29.0 

34.  3 

Manitoba/Saskatchewan 

20 

8.  4 

5.  2 

Alb  e  r  t  a 

66 

9.  4 

9  .  3 

B  .  C. 

55 

11.0 

10. 5 

CANADA 

565 

100.  % 

100.  % 

SOURCE : 

RAI C  Letter  to  the 
September  19,  1975. 

Profession , 
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TABLE  20 


Architects'  and  Engineers  1  Liability  Insurance:  The 

U . S .  Experience 


TABLE  I 

ARCHITECTS  AMD  ENGINEERS 
PROFESSIONAL  LIABILITY  INSURANCE* 
AVERAGE  CLAIM  VALUE 
BASE  YEAR  -  1960  - 


TABLE  I! 

ARCHITECTS  AND  ENGINEERS 
PROFESSIONAL  LIABILITY  INSURANCE* 
FREQUENCY  OF  CLAIMS  PER  100  FIRMS 


Average  Claim  Value 


Calendar  Accident  Year 


Frequency  Per  1 00  Fj 


inn. 


Year 

1960  100.0% 

1961  69.9% 

1962  106.1% 

1963  89.9% 

1964  87.4% 

1965  90.0% 

1966  121.2% 

1967  119.9% 

1968  125.6% 

1969  146.0% 

1970  155.8% 

*Table  provided  by  Victor  0.  Schinnerer,  lr.',..  Administrator  of 
A1A-NSPE  Insurance  Program. 

The  average  claim  value  is  the  average  amount  of  claim  payments 
and  claim  expenses  of  each  claim  occurring  in  each  year  of  the 
program. 

Tire  results  include  all  insured  firms  (approximately  10,000  firms  as 
of  1971)  and  are  expressed  as  percentages  of  the  base  year  of  1960 
4o  reflect  the  upward  trend  of  the  average  claim. 


1960-  - 

12.7 

1961 

13.1 

1962 

14.6 

1963 

13.2 

1964 

15.4 

1965 

17.6 

1966 

17.7 

1967 

18.8 

1968 

18.7 

1969 

20.0 

1970 

20.6 

*TabIe  provided  by  Victor  0.  Schinnerer,  Inc.,  Administrator  of 
AIA-NSPF  Insurance  Program. 

Frequency  of  claims  per  100  firms  is  the  average  number  of  claim* 
incurred  by  each  100  firms. 


SOURCE :  Shear,  "Professional  Liability 

Problems  Among  Architects,  Engineers, 
Lawyers  and  Accountants",  in  Report  of 
the  Secretary's  Commission  on  Medical 

Malpractice  (U.S.  Department  of  H.E.W.: 
1973)  at  p. 639. 
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TABLE  21 


Architects*  and  Engineers*  Liability  Insurance:  The 

U.S.  Experience 


TABLE  HI 

ARCHITECTS  AND  ENGINEERS 
PROFESSIONAL  LIABILITY  INSURANCE* 
ULTIMATE  INCURRED  LOSS 
BASE  YEAR  -  1960 


Year 

Ultimate  Incurred  Loss 

1960 

100.0% 

1961 

92.3% 

1962 

222.5% 

1963 

173.3% 

1964 

192.0% 

1965 

227.2% 

1966 

318.5% 

1967 

356.0% 

1968 

398.1% 

1969 

566.7% 

1970 

693.2% 

TABLE  IV 

ARCHITECTS  AND  ENGINEERS 
PROFESSIONAL  LIABILITY  INSURANCE* 
AVERAGE  PREMIUM  RATE  LEVEL  INCREASES 
BASE  YEAR  ■  1960 

Year 

Premium  Rate  Level 

1960 

100.0% 

1961 

100.0% 

1962 

130.5% 

1963 

134.0% 

1964 

142.8% 

1965 

142.8% 

1966 

142.8% 

1967 

157.8% 

1968 

236.7% 

1969 

284.0% 

1970 

391.9% 

Tiblc  provided  by  Victor  0.  Schinnercr,  Inc.,  Administrator  of 
AIA-NSPE  Insurance  Program. 


^Tablc  provided  by  Victor  0.  Scbinnerer,  Inc.,  Administrator  of 
AIA-NSPE  Insurance  Program. 

The  above  table  illustrates  the  cumulative  percentage  rate  increases 
for  the  period  shown. 


SOURCE :  Shear,  "Professional  Liability 

Problems  Among  Architects,  Engineers, 
Lawyers  and  Accountants",  in  Report  of 
the  Secretary’s  Commission  on  Medical 
Malpractice  (U.S.  Department  of  H.E.W. : 
1973)  at  p . 640. 
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TABLE  22 


Lawyers:  Distribution  by  Client-Types  and 

Size  of  Fi rm 


Percentage  distribution  of  law  firms*  clients  by  type  of 

client,  and  size  of  firm,  Ontario,  1976 


Type  of  Clients 

Firm 

Size 

(No . of 

Lawy e  rs 

Total  (N  =  1809) 

1 

2-4 

5-9 

10  + 

Public  corporations 

3 

4 

8 

16 

Non-public  corporations  and 
unincorporated  business 

17 

21 

30 

42 

Legal  Aid  recipients 

14 

11 

8 

4 

Other  individuals 

61 

60 

48 

33 

Government  and  non-profit 

3 

3 

5 

5 

Other 

1 

1 

1 

0 

SOURCE  :  See  Chapter  V,  "Economic  Analysis  of  the  Market 

for  Lawyers'  Services:  Supply  of  Lawyers'  Services" 
in  Division  of  Functions  in  the  Legal  Profession: 

Paraprofessionals  and  Specialists,  (Professional 
Organizations  Committee,  1978),  p.  87. 
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TABLE  23 


Client  Survey:  Law  —  Individuals 


Distribution 

of  Users  of  Legal  Services  by 

Frequency  of 

Use  (frequency  &  percentage) 

Frequency  of  Use 

Fr eq  uen  cy 

Percentage 

More  than  twice  a  year 

19 

26.  0 

Once  or  twice  a  year 

14 

19  .  2 

Once  or  twice  in  five  years 

34 

46.  6 

Other 

5 

00 

vO 

No  answer 

1 

1.  4 

N  = 

73 

100. 0 

NOTE :  Of  the  73  individuals  surveyed,  only 

19  or  26%  used  a  lawyer  more  than 
twice  a  year. 


SOURCE :  Professional  Organizations  Committee 
Client  Survey  -  Law  (1978),  Table  8. 


-  102  -  TABLE _ 2  4 

Client  Survey:  Law  —  Individuals 


Distribution  of  Users  of  Legal  Services  by  Source  of 


Information  (frequency 

&  percentage)  N  = 

72 

S  ources 

Frequency 

Percentage 

Friends 

38 

52  .  8 

Family 

9 

12  .  5 

Business  associates 

18 

25  .  0 

Legal  referral  service 

2 

1.  1 

Legal  aid 

6 

8.  3 

Other 

16 

22 . 2 

89 

SOU RCE :  Professional  Organizations  Committee  -  Client 
Law  (1978),  Table  14. 


Client  Survey:  Law  —  Businesses 

Sources  of  Information  About  Lawyers 


Percent  age 


(a) 

Colleagues  (business  associates) 

33.  3 

(b) 

Other  legal  firms 

20.0 

(c) 

Own  legal  department 

4.  4 

(d) 

Friends 

46  .  7 

(e) 

Legal  Referral  Service 

0 

(f) 

Other  (please  specify) 

0 

SOU  RCE :  Professional  Organizations  Committee  -  Client 
Law  (  1  978),  pp. 45-46. 


Survey  - 


Survey  - 


-  103  -  TABLE _ 25 _ 

die  nt  Survey:  Law  —  "Shopping  Around" / Avai lab le  Information 


( 1)  Individuals 

(a)  48.6%  of  the  sample  had  only  one  lawyer  in  mind  and  used 
that  lawyer;  only  15.7%  called  more  than  one  lawyer  prior 
to  selection. 

(b)  Distribution  of  the  users  of  legal  services  by  type  of 
information  which  the  person  knew  before  selection  of 

a  lawyer.  (Note:  Respondents  could  check  more  than  one  item.) 


Type  of  Information 

Freq  uen  cy 

Percentage 

Lawyer  who  was  expert  in  related 
field 

28 

38.  4 

Information  about  fees 

13 

17.8 

Information  about  personal 
att  ributes 

23 

31.5 

Names  of  lawyers  located  close 
to  home 

15 

20.5 

Other  (satisfaction  experienced 
friends,  relatives,  or  business 
associates,  success  rate) 

by 

21 

2  8.8 

No  response 

5 

6.  8 

N  =  73 

Distribution  of  Sample  of  Users 
Types  of  Information  which  would 
it  been  available. 

of  Legal  Services  by 
have  been  used  had 

Type  of  Information 

Frequency 

Percent  age 

Information  about  fees 

31 

42  .  5 

Names  of  experts 

48 

65  .  8 

Information  as  to  personal 
at  tributes 

30 

41.1 

Other  (satisfaction  experienced 
by  friends,  relatives,  or  busi¬ 
ness  associates,  success  rate) 

8 

11.0 

No  response 

6 

8.2 

N  =  73 


******************** 


SOURCE :  Professional  Organizations  Committee  - 

Client  Survey  -  Law  (1978),  Tables  11  and  13. 
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TABLE  26 


Client  Survey:  Law  —  "Shopping  Around" / Availab le  Information 


Business  Clients 

(a)  73%  of  the  business  sample  did  "shop  around"  before 
selecting  a  law  firm. 

(b)  Information  Requested  from  Firms  Contacted. 


Percentage 

(a) 

Fees  (prices  charged) 

54.  5 

(b) 

Specialization 

63.6 

(c) 

Lo  cat  ion 

2  7.3 

(d) 

Av  ai lability 

63.  6 

(e) 

Other  (please  specify) 

0 

SOURCE:  Professional  Organizations 
Client  Survey  -  Law  (1978) 

Commit  tee 
»  p  •  46 . 

( c)  Data  Re  Desirability  for  More  Information 


65.5%  of  the  sample  would  have  preferred  more 
information  with  respect  to  — 


Fees 

74% 

Qualif ications 

5  3% 

Area  of  Specialization 

68% 

***********  *  *  *  *  * 


-  105  -  TABLE _ 27 


Client  Survey:  Law  —  Discussion  re  Legal  Fees 

( 1 )  Individuals 


65.7%  of  the  sample  did  not  discuss  fees  prior  to  their  selec¬ 
tion  of  a  lawyer  and  47%  never  discussed  fees.  Of  the  45%  that 
did  discuss  legal  fees,  over  10%  did  so  after  the  final  bill  was 
presented. 

In  the  section  on  the  Economic  Analysis  of  the  Market  for  Legal  Services 

of  the  "Division  of  Functions-Law"  Paper,  Janet  Yale  states:  "In  general 

belief  that  all  lawyers  charge  high  fees,  coupled 

with  a  lack  of  information  about  fee  levels  may 

stop  individuals  from  searching  for  a  cheaper 

lawyer  or  indeed  from  feeling  that  they  have  been 

overcharged.  In  addition,  if  they  do  not  know  how 

fees  are  determined,  clients  have  little  way  of 

judging  the  appropriateness  of  prices  charged." 


(  2 )  Business  Clients 

Stage  at  which  Clients  Discussed  Fees  with  Lawyers. 


Percentage 


(a) 

in  preliminary  talks 
number  of  firms 

with  a 

16.  3 

(b) 

after  a  firm  has  been 
but  before  the  actual 
been  undertaken 

selected 
work  has 

34. 0 

(c) 

after  being  billed 

31. 0 

(d) 

never 

24.0  —  71.4%  small 

business 


SOURCE :  Professional  Organizations  Committee  - 
Client  Survey  -  Law  (  1  9 7 8 )  ,  pp . 4 9  -  5  1  . 

NOTE :  86%  of  the  business  sample  indicated  that 

they  had  received  "good  value  for  their 
money" . 
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TABLE _ 28 _ 

Client  Survey:  Law  —  Degree  of  Satisfaction  with  Lawyer’s  Services 

( 1 )  Individuals 

Satisfaction  with  Service 
Do  you  think  your  lawyer  did: 

Frequency  Percent  age 


(a) 

a  compe  tent  job 

52 

71.  2 

(b) 

an  incompetent  job 

10 

13.6 

(c) 

don ' t  know 

8 

10.  9 

(d) 

barely  adequate 

1 

1.  3 

(e) 

could  have  done  better 

1 

1.  3 

(f) 

no  response 

1 

1.  3 

N  =  73 

No  response  =  1  =  1.3%  of  the  sample. 


SOURCE :  Professional  Organizations  Committee  -  Client  Survey  - 

Law  (  1978)  ,  p.36. 


( 2 )  Business  Clients 


Only  27%  of  this  sample  changed  lawyers  in  the  past 
five  years  and  of  these  only  20%  did  so  for  reasons  of 
dissatisfaction  with  lawyer's  services.  "The  high  in¬ 
cidence  of  satisfaction  among  business  clients  can  be 
attributed  in  part  to  the  effectiveness  of  the  search 
engaged  in  by  this  client  group." 

SOURCE :  See  "Economic  Analysis  of  the  Market  for  Lawyers 

Services"  in  the  "Division  of  Functions-Law"  Paper. 


*************** 
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TABLE _ 29 _ 

Client  Survey:  Law  —  Nature  of  Complaints  about  Lawyers*  Services 

(  1 )  Individuals 

(Recall  Table  2  8 _ ,  supra,  that  only  27.4% 

were  dissatisfied  with  their  lawyer’s  work). 


Distribution  of  those  who  complained  about  the 
quality  of  service  received  by  the  nature  of  the 
complaint  (frequency  and  percentage)  N  =  19 


Nature  of  Complaint 

Fr e  q  uen  cy 

Percentage 

Lawyer  did  not  communicate  as  to 
progress  of  case 

10 

52  .  6 

Lawyer  was  slow  in  dealing  with 
the  case 

12 

63.  2 

\ 

Lawyer  did  not  Communicate  in 
understandable  language 

2 

10.5 

Lawyer  did  not  c'onsult  with  client 
in  making  decisions 

6 

31.  6 

Lawyer’s  advice  was  incorrect 

7 

36.  8 

Other 

9 

47.  4 

SOURCE :  Professional  Organizations  Committee  -  Client  Survey  - 
Law  (1978) ,  Table  23 . 
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TABLE _ 30 _ 

Client  Survey:  Law  --  Courses  of  Action  Re  Complaints 

( 1 )  Individuals 

Distribution  of  the  Sample  who  used  Legal  Services  by  the 
courses  of  action  wh ich  could  be  taken  if  there  were  a 
complaint  about  the  quality  of  services  rendered  (fre¬ 
quency  and  percentage)  N=  73 


Possible  courses  of  action 

Frequency 

Percentage 

Law  Society  of  Upper  Canada 

21 

28.8 

See  another  lawyer 

11 

15.  1 

Court 

1 

1.  3 

Talk  with  1 awy e r / s eni o r  partner 

15 

20. 5 

A t t orney- Gene r al ' s  Office/Crown 

4 

5  .  4 

Don't  kn  ow 

15 

20.5 

Change  lawyers 

2 

2  .  7 

Legal  Aid 

2 

2  .  7 

Newspaper  complaints  column 

3 

4.  1 

Can't  do  anything 

6 

8.  2 

Better  Business  Bureau 

1 

1.  4 

No  response 

12 

16.  4 

SOU RCE :  Professional  Organizations  Committee  -  Client  Survey 
Law  (  1978)  ,  Table  25 . 


NOTE :  Of  the  individual  clients  surveyed,  over 

36%  either  did  not  know  what  courses  of 
action  were  available  to  them  re  unsatis¬ 
factory  legal  services  or  did  not  respond. 
Only  1.3%  indicated  civil  action.  Compare 
to  "business  clients  survey"  where  65%  in¬ 
dicated  that  they  would  consider  changing 
law  firms  if  legal  services  were  unsatis¬ 
factory. 
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TABLE  _ 31 

The  Law  Society  of  Upper  Canada's  Errors  and  Omissions  Insurance: 

Data  to  October  31,  1977 


1.  Number  of  Claims: 

410 

2 .  Loss 

by  Origin 

-  Closed:  80 

(1) 

Real  Estate 

48% 

-  Open:  330 

(Defective  Title 
Searches ) 
(Registration 

(22%) 

Errors ) 

(19%) 

(Other) 

(  7%) 

(2) 

Missed  Limitation 
Period 

15% 

(3) 

Commercial  Errors 

12% 

(4) 

Other  (misc.) 

25% 

100% 

3. 

Claims '  Size 

4. 

Claims ' 

Cos  ts  Paid  and 

-  Smalles  t : 

$  750. 

Reserved 

: 

$2 ,745, 941. 

-  Larges  t : 

$3,000,000. 

(1) 

Cost  to 

Insured 

Individual 

$1,042 ,500. 

-  Average 
Claim : 

6,697. 

(2) 

Cost 

t  o 

Law  Society 

1,401, 104. 

(3) 

Cost 

t  o 

Ge  s  t  as 

302 , 336. 

SOURCE :  Report  of  Harry  0.  Stinton,  Claims 

Manager  to  the  Chairmen  of  the 
Standing  Committees  of  the  Law 
Society  of  Upper  Canada,  (1977) 

11  Law  Society  Gazette  249 
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TABLE _ 32 


Law  Society  of  Upper  Canada  E&O  Insurance:  Claims  History  1972-1975 


1.  Number  of  Claims 


19  72  : 

2  35 

1973  : 

320 

19  74  : 

429 

19  75  : 

485 

2 .  Payouts  Per  Lawyer  in  Ontario 


19  72  : 

$  85. 

19  7  3: 

$181. 

19  74: 

$22  8. 

19  75  : 

$157.  (but 

some  claims  still  open) 


SOURCE :  F.C.  Maltman,  Panel  Discussion 

on  Errors  and  Omissions  Insurance , 
(1977)  Law  Society  Special 
Lectures  105  at  108 
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TABLE 


34 


Lawyers'  Liability  Insurance:  The  U.S.  Experience 


TABLE  V 

FREQUENCY  DISTRIBUTION  OF  THE  PERCENT  OF  INCREASE  IN  LEGAL  MALPRACTICE 
INSURANCE  RATES  DEMONSTRATED  BY  52  JURISDICTIONS 
BASE  YEAR  -  1961* 


?  -nt  of  Increase 
_\(iovc  300% 
:>5Q%-299% 
200%-249% 


1 

1 


150%- 199%  3  5 


100%- 149% 

6 

11 

50%-99% 

1 

1 

2 

10 

8 

!%-49% 

1 

1 

11 

13 

13 

14 

11 

No  Increase 

52 

52 

49 

49 

40 

38 

37 

19 

15 

Decrease 

1962 

1963 

2 

1964 

2 

1965 

1966 

1967 

1968 

1969 

1970 

YEAR 

Table  based  on  a  listing  or  ISO  rates  provided  by  the  St.  Paul  Insurance  Companies,  St.  Paul,  Minnesota. 


TABLE  VI 

INCREASES  IN  LEGAL  MALPRACTICE  INSURANCE  RATES  IN  52  JURISDICTIONS 

BETWEEN  1961  AND  1970 


NO  INCREASE 

UNDER  50%  INCREASE 

50%-99%  INCREASE 

100% -149%  INC  RE- 

Idaho 

Alabama  (43%) 

Arizona  (51%) 

Arkansas  (100%) 

Kentucky 

Colorado  (4-3%) 

Georgia  (51%) 

Florida  (100%) 

Missouri 

Delaware  (31%) 

Illinois  (57%) 

Iowa  (100%) 

Nevada 

District  of  Columbia  (43%) 

Maine  (86%) 

Minnesota  (100%) 

North  Carolina 

Indiana  (29%) 

Michigan  (86%) 

New  Mexico  (100%) 

North  Dakota 

Kansas  (43%) 

Nebraska  (51%) 

New  Jersey  (129%) 

Oklahoma 

Massachusetts  (40%) 

Ohio  (86%) 

Vermont  (100%) 

Puerto  Rico 

Mississippi  (14%) 

Pennsylvania  (86%) 

Virginia  (100%) 

Rhode  Island 

Tennessee  (40%) 

Washington  (111%) 

South  Carolina 

West  Virginia  (43%) 

Wisconsin  (143%) 

South  Dakota 

Wyoming  (14%) 

Hawaii  (100%) 

Texas 

Utah 

New  Hampshire 

C 

150%-19O%  INCREASE 

200%-299%  INCREASE 

300%  INCREASE  O 

Alaska  (186%) 
Connecticut  (186%) 
Louisiana  (186%) 
Maryland  (174%) 
New  York  (154%)* 


California  (275%) 


Oregon  (300%) 


^Except  for  New  York  City  where  increase  was  180% 


SOURCE :  Shear 

Architects , 
in  Rep  o  r  t  of 
Malpractice 


,  "Professional  Liability  Among 
Engineers,  Lawyers  and  Accountants", 


the  Secretary's  Commission  on  Medical 

(U.S. Dept. of  H.E.W.  :  1 9  7  3 )  at  p.  643. 
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TABLE  35 


Malpractice  Insurance  Rates:  An  Inter-Professional 

Comparison  (IKS.) 


MALPRACTICE  INSURANCE  RATES  FOR  LAWYERS,  ARCHITECTS 
ENGINEERS;  PHYSICIANS,  SURGEONS,  AND  DENTISTS 
SHOWN  AS  PERCENTAGES  OF  1962  RATES  FOR  EACH  PROFESSION 


LAWYERS 

ARCHITECTS/ 

ENGINEERS 

PHYSICIANS 

SURGEONS 

DENTISTS 

1962 

100% 

100% 

100% 

100% 

100% 

1964 

99.0% 

109.4% 

115.8% 

135.5% 

100.3% 

1966 

106.9 

109.4 

134.0 

157.1 

115.9 

1968 

109.8 

181.4 

217.6 

204.2 

121.0 

1970 

170.7 

300.3 

540.0 

673.9 

1 64.4 

1972 

* 

439.3 

667.7 

826.7 

177.8 

NOTES  : 


Accountants  have  not  been  included  because  nationwide 
information  was  not  available. 

Dentists  were  included  as  the  non-physician  health 
care  profession  is  considered  to  have  the  most 
serious  malpractice  problem. 


SOURCE 


Shear,  "Professional  Liability  Among 


Architects,  Engineers,  Lawyers  and  Accountants", 
i-n  Report  of  the  Secretary’s  Commission  on 
Medical  Malpractice  (U.S.  Dept,  of  H. E. W.  :  1973) 
at  p .  64  3 . 
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Accounting,  Law,  Architectural,  and  Engineering 
Professions  f 1978) ,  respectively.  The  leading 
Canadian  article  on  professional  civil  liability  as 
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Prosser  and  Wade,  Handbook  of  the  Law  of  Torts 
(5th  ed. ,  1971)  at  161. 


Fleming,  The  Law  of  Torts  (4th  ed.  ,  1971)  at  109. 
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Paper  #11  prepared  for  the  Professional  Organizations 
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Supra  note  1  at  381. 
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footnotes . 
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